DRAFTING AND NEGOTIATION EXERCISE 2012

INSTRUCTIONS:

Alpha and Beta have discussed the development of the iPhone for several weeks, and have agreed upon all of the technical specifications. Alpha has sent its standard development agreement to Beta for review, acceptance and signature. 

The goal of this exercise is for Alpha and Beta to reach a final development agreement.  Each of you has been assigned a counterpart which you will negotiate and finalize the agreement with. 

Beta has the “pen” first and will respond to Alpha’s form agreement in redlines. The Beta attorney will send its redlined version over to the Alpha attorney, identified below per team. The Alpha attorney will review, accept what is acceptable, reject what is not, and try to suggest language that it thinks Beta will accept. This iteration goes on back and forth until the parties agree on a final agreement. In class, we will discuss the various results. It doesn’t matter if you don’t get the absolute best results for your company – just that you can identify the risk and understand what you think your company is going to have to live with. There are about 4 major issues to haggle over, and a couple of minor issues that shouldn’t be deal killers. 
Please have one person from either Alpha or Beta email me your agreed upon final agreement. 

ALPHA TECH: 

Alpha Tech is a 5 year start up with 50 employees and annual revenue of $3 million. They develop mobile applications for companies who want to enable their website users to have a better mobile experience on their mobile devices. They reuse a lot of the base application code from customer to customer, thereby only needed to modify their template application code for each customer. 
BETA TECH:

Beta Tech is a 8 year old business with 100 employees with annual revenue of $10 million. They provide an online marketplace for used and new computer equipment where buyers can purchase directly from retailers who use Beta Tech as an alternate sales channel.  They anticipate that they will eventually want to expand their territory base to Europe and Asia. They want to allow their users to buy equipment securely via their iPhones. Eventually, Beta would like to sublicense the applications to other companies, and have the ability to keep competitors from copying their applications. They also intend to have an Android and Window application developed, perhaps by Alpha. 
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SOFTWARE DEVELOPMENT AGREEMENT

THIS AGREEMENT (“Agreement”) is entered into on ________, between Alpha Tech Inc.(“Developer”), with its principal place of business located at  555 Claremont Street, Palo Alto, California, and Beta Tech LLC (“Client”), with its principal place of business located at 456 8th Street, New York, New York and shall be effective as of ________, 2012 (the “Effective Date”).

WHEREAS, Developer is engaged in the business of software development,

WHEREAS, Client wishes to utilize the services of Developer in connection with the development of certain software identified as the Beta Tech iPhone Application (the “Software”).

NOW, THEREFORE, Developer and Client agree as follows:

1. Scope of Services

Developer will perform the services described in Exhibit A (the “Work”), in order to develop and implement the Software according to specifications and completion time set forth therein. Client will cooperate with Developer’s reasonable requests for information and data necessary for the completion of the Work.

2. Term and Termination

Unless terminated as provided herein, this Agreement shall commence on the Effective Date and will extend to and terminate upon completion of Developer’s work. Either party may terminate this Agreement for material breach, provided, however, that the terminating party has given the other party at least sixty (60) days written notice of and the opportunity to cure the breach.

3. Price and Payment Terms

Client will pay Developer for the Work at the fees set forth in Exhibit. In the event of termination without cause, Client agrees to pay Developer the full Development Fee.

4. Ownership of Intellectual Property

Developer hereby owns all rights, title, and interest in any intellectual property created of developed by Developer for Client under this Agreement. 
Developer grants Client a worldwide, non-exclusive, non-assignable, non-transferable, perpetual, limited right to use and publicly display the Software.
5. Confidential Information

All information relating to Client that is known to be confidential or proprietary, or which is clearly marked as such, will be held in confidence by Developer and will not be disclosed or used by Developer except to the extent that such disclosure or use is reasonably necessary to the performance of Developer’s Work. All information relating to Developer that is known to be confidential or proprietary, or which is clearly marked as such, will be held in confidence by Client and will not be disclosed or used by Client except to the extent that such disclosure or use is reasonably necessary to the performance of Client’s duties and obligations under this Agreement. 

6. Warranty and Disclaimer

Developer warrants the Developer’s Work will be performed in a workmanlike manner and in conformity with generally prevailing industry standards. THIS WARRANTY IS EXCLUSIVE AND IS IN LIEU OF ALL OTHER WARRANTIES, WHETHER EXPRESS OR IMPLIED, INCLUDING ANY WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE AND ANY ORAL OR WRITTEN REPRESENTATIONS, PROPOSALS OR STATEMENTS MADE ON OR PRIOR TO THE EFFECTIVE DATE OF THIS AGREEMENT.

7. Limitation of Liability

DEVELOPER SHALL NOT BE LIABLE TO CLIENT FOR ANY SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES (INCLUDING DAMAGES FOR LOSS OF BUSINESS, PROFITS. DATA OR ANY OTHER LOSS) INCURRED OR SUFFERED BY THE OTHER ARISING AS A RESULT OF OR RELATED TO THE PERFORMANCE OF DEVELOPER’S WORK, WHETHER IN CONTRACT, TORT OR OTHERWISE, EVEN IT HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR DAMAGES. FURTHER, DEVELOPER’S MAXIMUM LIABILITY UNDER THIS AGREEMENT, REGARDLESS OF LEGAL THEORY, SHALL BE LIMITED TO $1,000 USD IN THE AGGREGATE. 
8. Relation of Parties

The performance by Developer of its duties and obligations under this Agreement will be that of an independent contractor, and nothing in this agreement will create or imply an agency relationship between Developer and Client.

9. Choice of Law and Venue
Any claim, controversy or dispute arising out of or relating to this Agreement shall be governed by and construed in accordance with the laws of California. All disputes and matters whatsoever arising under, in connection with or incident to this Agreement shall be litigated, if at all, in and before the Courts in the county of Santa Clara. 

10.  Miscellaneous

This Agreement may not be modified or amended except by written notice, which is signed by authorized representatives of each of the parties. A party’s failure to exercise, or delay in exercising any rights hereunder will not be deemed to be a waiver of such right. If any provision of this Agreement is held invalid or otherwise unenforceable, the enforceability of the remaining provisions of this Agreement will not be impaired thereby.

IN WITNESS WHEREOF, the parties have executed this Agreement effective the date first stated above.

DEVELOPER:





CLIENT: 

__________ Alpha Tech________


__Beta Tech____________

Business name





Business name

By: _________________________


By: __________________________


Signature





Signature

Name: _____Max Lifshin________


Name:  _______________________

Title: ______Consultant_________


Title: _________________________

Telephone: (_650_) _527-2616___


Telephone: (_____) _____________

E-mail address: _max@alphatech.net


E-mail address: _________________

Exhibit A

(the “Work”)
Scope: 

Developer will create an IOS Apple Beta Tech iPhone application that recplicates the entire functionality of the Client’s Internet website at http://www.betatech.com. 

Specifications:

[class note: these are not in dispute. The parties agree on the specifications]
Development Fees: 

Client will pay the following Development Fees: 

· Initial Fee Payment: $50,000 due upon the Effective Date

· Final Fee Payment: $50,000 upon delivery of the Software
