Best Efforts in Contracts and the Law: 
1. Best Efforts: 
2. Reasonable Best Efforts:

3. Reasonable Efforts / Good Faith Efforts:
4. Commercially Reasonable Efforts:

5. Diligent Efforts

6. Every Effort:

Ambiguous (2 or more meanings) or vague (does not have a precise meaning)? Best efforts is vague. Equating best efforts with “reasonableness” or “diligence” does not help because those terms are vague. 

Courts describe best efforts in terms of good faith, diligence and  reasonableness.  Each of these could be different.  
In TGB (a 9th Circuit case), court found the following arguments persuasive regarding “best efforts” 

· In Pinnacle, a contract required the parties to use “best efforts” to negotiate. The court thought that was inappropriate because there is no way to ascertain the performance required in a “best efforts” negotiation for a contract. However, you could do so with a distribution contract. 

· In Bloor v. Falstaff, the capabilities of a party are not based on financial abilities alone, but also include such factors as expertise and experience. 

· In CA, the exact contours of the obligation to full a best efforts clause are unclear. Maxim . Analog Devices. 
· The promissor’s obligation is measured against the efforts exerted in past dealings where its efforts were not questioned. 

· Even if obligated to use best efforts, a promissor could consider its own interests unless its actions became manifestly harmful to the other side. 

Solution: 

1. Define the term: Use the term “reasonable efforts” and define it as: 
a. “with respect to a given goal, the efforts that a reasonable person in the position of the promisor would use so as to achieve the goal as expeditiously as possible.”

2. Create carve-outs. Perhaps add highly specific carve outs such as “provided, however, that an obligation to use “Reasonable Efforts” under this agreement does not require the promisor to…” or “but does not include” 
a. “taking any actions that would, individually or in the aggregate, case the promisor to incur costs, or suffer any other detriment, out of reasonable proportion to the benefits to the promisor under this agreement.”

b. “taking any actions that would, individually or on the aggregate, cause a material adverse change in the promisor”

c. Taking any action that would violate any law or order to which the promisor is subject”

d. Taking any action that would imperil the promisor’s existence or solvency” 

e. “initiating any litigation or arbitration”
3. Don’t use the term “best” in any definition because the term does not convey the standard meaning of “excelling all other in quality.”

4. “Good faith efforts” is an alternative to “reasonable efforts”. 

5. Be careful about using 2 or more “efforts” terms in the same contract. If intentional, they should be defined to give the court more information to understand the intent of the parties. 
