Boilerplate Terms:

Integration Clause:

This is an important clause to add to an agreement because the UCC Article 2 and courts reject any assumption that a certain agreement includes all matters agreed upon by the parties, unless the parties specifically state that. Even fully integrated agreements could be supplemented by course of dealing or usage of trade concepts unless specifically agreed upon to the contrary. Some experts think the integration  clause should be emboldened or capitalized to ensure enforceability. 

Sample 1: Entire Agreement.  “All Exhibits attached to this Agreement as such are entered into by the Parties are hereby incorporated herein and made a part of this Agreement. (the point of this section is make sure that all exhibits are properly integrated into the agreement in case there was no formal integration at first reference to the exhibit.]

This Agreement, including Exhibits, constitutes the entire understanding of the Parties, and supersedes all prior or contemporaneous written and oral agreements, representations or negotiations, with respect to the subject matter hereof.  [This is important because there could be other documents, emails, term sheets, NDAs, etc… that are either currently effective and in place, or could be interpreted to be a valid agreement on the same subject matter, in which case there would be a conflict. For example, most NDAs are executed in anticipation of a “definitive agreement”. This clause takes out the NDA which may have conflicting, additional or different terms than contained in the Confidentiality section of the agreement. Also see Order of precedence section below. 

This Agreement may not be modified or amended except in writing signed by the duly authorized representative of Seller and the duly authorized representative of Buyer.[This is important because there are a lot of emails and other communication between the parties during the course of a relationship. You do not want to have any of those non-negotiated or legal reviewed documents impacting the formal documents in place.]

“When parties have executed a completely integrated written document purporting to express the terms of their agreement, the parol evidence rule renders ineffective any evidence of a prior or contemporaneous oral agreement which adds to, alters, varies, or contradicts the terms of the written document. Rowe v. Allely, 244 Neb. 484, 507 N.W.2d 293 (1993); Five Points Bank v. White, 231 Neb. 568, 437 N.W.2d 460 (1989). Where negotiations between parties result in an agreement which is reduced to writing, the written agreement is the only competent evidence of the contract in the absence of fraud, mistake, or ambiguity. Rowe, supra; Silverman v. Arbor Street Partnership, 213 Neb. 628, 330 N.W.2d 904 (1983).” 780 LLC v. DiPrima. 
Sample 2: This is a good version because it is a final integration clause that should preclude parole evidence in all situations other than fraud and to investigate ambiguous terms. 
INTEGRATION.

This Agreement, including Exhibit A, contains the complete, final and exclusive agreement of the Parties relating to the terms and conditions of Executive’s employment and the termination of Executive’s employment, and supersedes any and all prior and/or contemporaneous oral and written employment agreements or arrangements between the Parties, including without limitation, that certain letter agreement between Executive and the Company, regarding service of Executive on the Board and any previous arrangements regarding Executive’s service as Executive Chairman of the Company.

Order of Precedence:

This is a critical section to think through and add to an agreement. If there are other documents that are incorporated by reference, there is a chance that there may be terms that could be in conflict with the master agreement. The parties and court should look to this section to see which term in conflict wins. Otherwise, it may create unresolveable ambiguity in the agreement. Typically, SOWs receive less legal scrutiny after the effective date. If SOWs control in the event of a conflict of terms with the master agreement, there is a risk that a harmful term could knock out whatever was carefully negotiated in the master agreement. However, you might want flexibility to add terms that are more favorable to you down the road. In this case, while a mutual risk, you might allow SOWs to control. If one party insists on another document taking control in the event of a conflict, then in order to control important items from being taken out in a subsequent SOW, the parties may agree that certain sections are off limits. In this case, certain sections could be identified as superior to terms in another document, like IP, indemnification, warranties, LOL, etc… If that is disagreed to, then you will have flushed out an interesting objective of the other side.    


Example 1: Order of Precedence.  In the event of any ambiguity or inconsistency between this Agreement and any Order, this Agreement shall control.
Force Majeure:
This section covers events that are beyond the control of either party, like acts of god and nature, that temporarily excuses the performance of a party. The problem is that parties often add conditions that are within their control, or that are foreseeable (e.g. strikes) and they should have prepared for these events  (e.g. power outages) . 

The essential elements of a good FM clause are : 

not liable for loss, damage or breach for FM event + list of events + notice requirements + commercially reasonable efforts to restore + resume as soon as possible after restoration.

Example 1:  “Force Majeure.  Neither party will be liable for any failure or delay in the performance of its obligations hereunder on account of strikes[?], shortages[?], riots, insurrection, fires[shouldn’t they have insurance?], floods[shouldn’t they have insurance?], power outages, storms, cyber crime[they shouldn’t be relieved of liability if they do not act reasonably in the protection of their platform], explosions, acts of God, war, governmental action, labor conditions[way too vague], earthquakes, terrorism, supplier bankruptcy or default[they are in contract with their vendors and should step up to the plate for the services they contract – it is part of their business model], failure, delay or interruption by third parties[way too vague – they should be on the hook for their vendors in a service situation], including without limitation communications providers, or any other cause which is beyond the reasonable control of such party.” 

These clauses should only forgive a party of those events that impact the obligations if they were not foreseeable and/or are not under the reasonable control of a party. Everything else could be a way to shift operational risks out to third parties. They should have insurance for most of these anyways. So if it is a critical service, then you need to carefully look at these items, and determine whether to keep them. If you do, then you might bolster your insurance section to have them cover these risks out of their own policy. 

Example 2: 
Either Party's time of performance will be extended to the extent reasonably necessary in the event of Force Majeure preventing a Party’s performance under this Agreement, provided that (i) the non-performing Party promptly notified the other Party of the Force Majeure condition; and (ii) such delay or failure to perform could not have been prevented or mitigated through the use of reasonable precautions or efforts by the non-performing Party.

“Force Majeure” means any act of God, weather conditions, accident, fire, lockout, strike or other labor dispute, act of public enemy, war, riot or civil commotion, law, regulation, rule, order or any other act of any government, including any agency, branch, department, ministry, division or level thereof, acting in its sovereign capacity, or any other cause beyond the reasonable control of a Party.

Assignment:

The basic concern behind assignment is that you may end up in business with someone that you didn’t contract with or intend to do business with. 

The courts subject anti-assignment clauses to strict construction and are to be narrowly construed against the non-assigning party. UCC and Restatement say that a promise not to assign a contract generally prohibits only the delegation of the duties and not the assignment of rights. Courts interpret these as anti-delegation clauses. If you want to have it truly a prohibition on assignment of rights, you need to state: No party may assign any of its rights under this Agreement.
Not all assignments are the same. 

· Assignment to a common interest entity. This means that you’re still doing business with Company A, but Company A might have assigned the agreement internally to another subsidiary. This can often be non-problematic. However, it could also be a move by the other side to move the liability into a judgment proof subsidiary. 

· Assignment to an acquirer or merger. This often problematic if the acquirer is a competitor of the other party. They may not want to remain in business with a competitor, who would  have addition insight into its sales, operations, products, etc… So often the parties will list out the named competitors, or describe a “space” that they can’t sell their company into. The remedy of this should be termination rights – not damages. Then it becomes a poison pill for the acquired company because it would have to pay out the other company to get out from underneath this burden. 

· Assignment to another service provider: This is likely not a satisfactory assignment by the other side because they presumably contracted with the specific party. 

Even if an assignor receives consent to assign, it still may be on the hook for the obligations it assigned, essentially becoming the guarantor of the party receiving the benefit. There must be a novation in order to totally remove the assignor from liability. Essentially, a novation allows one person to step into the contractual shoes of another. The new party then takes on the obligations and entitlements of the party he or she has replaced.

“In the case of a contract for the sale of goods, the buyer's assignment of his right to the goods and his delegation of the duty to pay the price are both effective; but he himself remains bound to pay the price just as before. If the assignee contracts with the assignor to pay the price, the seller can maintain suit for the price against the assignee also, as a creditor beneficiary of the assumption contract; the seller has merely obtained a new and additional security.

“Where the Party A, the obligee and recipient of the promise, consents to the delegation, the consent itself does not release the Party B, the obligor who promised Party A he would perform, from liability for breach of contract. More than the Party A’s consent to a delegation of performance is needed to release Party B from liability for breach of contract. For Party B to be released from liability, the Party A must agree to the release. If there is an agreement between the Party A, Party B and a third party by which the third party agrees to be substituted for Party B and Party A agrees, Party B is released from liability and the third person takes the place of Party B. Such an agreement is known as a novation. Rosenberger v. Son, Inc., 491 N.W.2d 71 (N.D. 1992)
Example 1. (Mutual restriction)   The respective rights and obligations provided in this Agreement shall bind and inure to the benefit of the Parties, their legal representatives, successors and permitted assigns.  Neither Party shall assign any of its rights under this Agreement, in whole or in part, without the prior written consent of the other Party.  Any assignment by one Party, without the other Party’s such consent, shall be null and void.  

Notwithstanding the foregoing, either Party may, without such consent, assign this Reseller Agreement to any affiliate or to a successor by way of merger or acquisition or a sale of all or substantially all of the assets of the Party, subject to the assignee assuming the terms and conditions of this Reseller Agreement in writing prior to such assignment.

Assignment provisions serve several purposes. One is to ensure that each party continues to contract with the party they originally contracted with. This could be important if the other party was acquired by a competitor,  a company that has shady ethics or is in poor financial condition, for example. You want to control who your partners will be. It is important to state the consequence of an improper assignment as well.

 Another important consideration for assignment provisions is that it creates additional bargaining power down the road if a company wants to be acquired. That is why you may always want to consider an acquirer exception, like below.

This takes away bargaining power for the other side. However, there still may be the concern that certain mergers or acquisitions will be unpalatable for the other party. So parties often add in certain assignments that need prior consent, such as named competitors, or parties with low working capital, etc…

Example 2: (Mutual restriction) No party may assign any of its rights under this Agreement. Any purported assignment is void. 

This first sentence is a restriction that a party promises not to assign. A violation of this clause does not render the assignment ineffective. In fact, case law notes the assignment is effective between assignor and assignee. The assignment is merely a breach and gives rights to damages. However, the damages may be illusory because how do you show damages arising from the assignment? The second sentence not only restricts a party to assign, but it takes away the power to assign. You need to use the words “null”, “ineffective” or “void”. The assignment may be effective even if prohibited even though there is an action for breach of contract due to the assignment. If you put “ineffective” and “void” into the clause, then that will cut off the assignment.

Example 3: (One way restriction) Company may withhold its consent, and any purported assignment by Customer shall be void, in the event that the assignee does not meet Company’ then-current credit requirements. Customer agrees that all open invoices shall be paid prior to any consent by Company for an assignment of this Agreement.   

Or “Seller shall not assign this contract  or any rights, or delegate any duties. Any attempts to do so will be void. 

Example 4: (One way restriction / no consent for M&A) The respective rights and obligations provided in this Agreement shall bind and inure to the benefit of the Parties, their legal representatives, successors and permitted assigns.  Vendor shall not assign this Agreement, in whole or in part, without the prior written consent of Reseller.  Any assignment by Vendor, without such consent, shall be null and void.  Notwithstanding the foregoing, Vendor may, without such consent, assign this Agreement to any Vendor Affiliate or to a successor by way of merger or acquisition or a sale of all or substantially all of the assets of the Vendor, subject to the assignee assuming the terms and conditions of this Agreement in writing prior to such Assignment.  

Example 5: (Restrictive – makes assignment void AND a breachable offense. Also, IPO is specifically called out as non-permissible. ) 

Neither Party may assign this Agreement, or any rights or obligations hereunder, without the express written consent of the other Party; provided that Company A may assign this Agreement to any Affiliate of Company A as part of an internal restructuring or reorganization without Company B’s prior written consent.  Any attempted assignment by a Party in violation of this Section shall be void and shall constitute a material default and breach of this Agreement.  A change of control of a Party by any means, including but not limited to by operation of law or by sale of securities or assets, shall be considered an assignment for the purposes of this Agreement.
Example 5: (Clean, but doesn’t make the assignment void.)
Except in connection with an assignment to an Affiliate, neither party may assign this Agreement, or any portion thereof, without the prior written approval of the other party provided that either party may assign this Agreement in connection with the sale of all or substantially all of its business, without the prior written approval of the other.
Survival Clauses:

This section addresses which terms and conditions are still applicable and the parties want to remain enforceable post-contract. Bold sections are important to include or not to include post-term. Italicized may not be as important. 

(Definitions) – if there are terms in the surviving sections that need definitions
(Payment)  - in case there are post-termination payments
 (Confidentiality) – in case there are confidentiality obligations that exceed the term – which there often are
(Limitation of Liabilities) – there may be liabilities post term where you want to remain covered 
(Indemnity) – If there is an insurance requirement, make sure it survives with indemnity obligations, so maybe cap the time they have to keep their post-contract insurance obligation alive.
(Survival) – this is obvious because this section is what gives life to the post-contract obligations
(Governing Law) – this can be important if there is a dispute post contract. 
(Assignment) – anyone should push back on a post-term obligation not to assign.
(Rights) – in case there are perpetual rights – although this is not too important
(Publicity and Marketing) – there may be post-term restrictions on use – but most likely not
(No Other Warranties) – shouldn’t be too large of an issue because warranties typically expire on termination
 (Notices) -  this is not as important because there shouldn’t be obligations to keep the other side informed of your address. 
 (Relationships) – probably not too important.
(Interpretation) - probably not too important.
(Severability) – in case of a contract interpretation, it could be helpful – but not critical.
 (Waivers) - probably not too important.
(Entire Agreement) - probably not too important.
Independent Contractor:

The purpose of this language is to head off any attempt by a party to claim they were an employee of the other, entitling the claimant to seek worker’s comp for injuries, employment benefits such as stock options, etc… In the end, it doesn’t really matter what you say in a contract. If it walks like a duck and talks like a duck, it’s a duck. The court will go through a multi-prong analysis to determine whether the company was trying to dodge benefits, etc… by treating employees as contractors. However, this language at least creates a rebuttable presumption between the parties. 

Example 1 (both sides providing services): “Each party in performing under this Agreement is an independent contractor to the other party, and nothing in this Agreement will be deemed to create an association, partnership, joint venture, trust, agency, or other relationship between the parties.  Neither party may enter into any agreement with any third party on behalf of the other party, nor will either party be empowered to bind or commit, or purport to be empowered to bind or commit, the other party to any third party.”

Example 2: (one side providing services): “Developer is an independent contractor for Company, and nothing in this Agreement will be deemed to create an association, partnership, joint venture, trust, agency, or other relationship between the parties.  No party may enter into any agreement with any third party on behalf of the other party, nor will either party be empowered to bind or commit, or purport to be empowered to bind or commit, the other party to any third party.”

Example 3 – Protective of Customer: “The parties intend this Contract to create an independent contractor relationship.  Contractor is not to be considered an agent or employee of Customer for any purpose.  Customer does not require Contractor to provide services exclusively to Customer.  Contractor shall complete the Services according to its own methods of work, which are not controlled by Customer.  Contractor shall not have the right to enter into any agreement that binds Customer, to transact any business in the name of Customer or to make any promises or statements on behalf of Customer.  The parties agree that this Contract shall not entitle Contractor to workers’ compensation benefits, unemployment compensation benefits, or any other benefits or protections that might result from an employment relationship with Customer.”
Insurance:

 Make sure both sides are adequately covered to meet the obligations under the agreement. Look at indemnification obligations to make sure the obliging party has sufficient coverage. Also look at force majeure to see if there is exposure there that you need to make sure the other side or your side is covering if it is an important      risk. 

“Additional Insured” essentially makes a 3rd party a covered entity under a policy like the insured. It means that the customer is insured under your policy for claims relating to the contract. It is important to limit the AI status where they are a party to your policy to the indemnity obligations of your contract. If this AI status is not limited to the California courts have held that “claims arising out of” which are covered include claims caused by the 3rd party’s negligence. However, the additional insured contended that its AI coverage was not limited to those losses caused by the named insured's negligence; rather, "arising out of" requires only a loose causal connection between the loss and the named insured's activities. Admiral v. Trident.  

“Subrogation” Subrogation means, in a legal sense, one party has the right to "step into the shoes" of another party for the purposes of bringing a claim for damages. If Company A rents a facility for a party, and there is property damage caused by a Company A guest, and the facility's insurer has a right of subrogation, the insurance company can initiate a suit directly against Company A in the name of the facility for recovery of the damages. If there is a mutual waiver of subrogation, then the facility's insurer would have to pay the facility for the damage and couldn't go after Company A directly. 


Takeaway: Don't agree to a Company A waiver of subrogation. If we do, then we might need an endorsement from our carrier. 

The insurance clause supports the indemnity provision by providing that the indemnifying party can satisfy its obligations. 

The goal in negotiating the insurance clause with a client is to meet the requirements with your existing insurance program.” 

Commercial General Liability (CGL): CGL is the primary third party coverage: it responds to bodily injury and property damage arising from insured premises, operations and products. Coverage typically includes bodily injury, property damage, advertising injury and contractual liability. 

Worker’s Comp: This is insurance that provides coverage to your own employees sustained in the course of and arising out of their employment. This is usually required when employees are going to physically present at the customer’s premises. The benefits are set by statute with the state. 

Umbrella Liability: This provides additional limits to the CGL, and Worker Comp policies. The coverage typically follows the primary policy. It is used to satisfy contractual requirements for higher limits on the underlying policies. 

Property Insurance: Provides 1st party coverage for accidental damage to your property. This coverage typically includes business interruption and damage to personal property owner by others in your care. 

Errors and Omissions or Professional Liability:  E&O insurance covers the financial loss (including indirect or consequential damages) resulting from negligent acts, errors and omissions committed in the course of business and arising from your products or services. This coverage also may include Network and Information Security, and other Cyber Liability coverage. This is an important policy requirement for people providing professional services, such as software contractors. 

Typical Tech Insurance Language: [Procure and Maintain Insurance] + [Worker’s Comp] + [CGL (amount) and (additional inured)] + [E&O/ PL (amount)] + [Provide Certificate of Insurance] + [Right of Subrogation waiver]

Example 1:  

Insurance.  VENDOR shall procure and maintain from the Effective Date and shall continue to maintain during the Service Term of this Agreement (and if on a claims made basis for a minimum of three (3) years thereafter), for itself and its employees all insurance coverages as required by federal or state law, including worker's compensation insurance. VENDOR also agrees to maintain (a) insurance in the minimum amount of $5,000,000 for commercial general liability coverage, including contractual liability, broad form property damage, and products and completed operations coverage, and including BUYER as an additional insured with respect to liability arising from VENDOR's operations pursuant to this Agreement, for which VENDOR has legally assumed responsibility herein, and (b) insurance in the minimum amount of $5,000,000 for coverage of software errors and omissions with respect to the computer software and services provided by VENDOR hereunder. VENDOR shall furnish to BUYER a certificate of insurance evidencing such coverage. Said certificate will include a provision whereby fifteen (15) calendar days notice must be received by BUYER prior to a material coverage change or cancellation, except for cancellation due to the nonpayment of a premium, for which such notice shall be ten (10) calendar days. Each party waives its respective rights of subrogation against the other, except for liability arising from the other party's gross negligence or willful misconduct.  Notwithstanding anything to the contrary contained in this Agreement, VENDOR may elect to self-insure the requirements set forth herein in a manner consistent with its risk management program in effect from time-to-time.
Notices:
The interesting part of these sections are whether you want formal notice for everything, or perhaps have a lower notice standard for certain  operational issues. If you put down an actual address, you must be prepared to update if you move. It is best to add that address notifications don’t have to be an amendment. Also, avoid actual people names – just keep the title, in case the person leaves. 

Example 1: Notices. All notices shall be in writing and shall be delivered personally, by United States certified or registered mail, postage prepaid, or by recognized overnight delivery service (BUYER, DHL or FedEx), unless otherwise agreed to in this agreement [note: this allows certain notices to be more informal via email, but it has to be identified as such in the relevant section.]. Any notices must be delivered to the parties at their respective addresses set forth below. The date that notice shall be deemed to have been made shall be the date of delivery, when delivered personally; on written verification of receipt if delivery by overnight delivery service; or the date set forth on the return receipt if sent by certified ore registered mail.

Example 2: Notices.  Notices required or permitted to be made under this Agreement shall be in writing and addressed as follows absent alternative provisions to the contrary with regard to a specific provision of this Agreement:

If to Buyer: [address + contact information + title]

If to Vendor:  [address + contact information + title]
or such other address as each Party may designate in writing to the other Party for this purpose.  Such notice shall be deemed to have been duly given and received:  (i) on the day of delivery if hand delivered or delivered by overnight courier; (ii) on the fifth (5th) day after the date sent if sent by prepaid, certified mail; or (iii) on the calendar day following the date of transmission if sent by facsimile.
Severability:
Most contracts include a savings or severability clause, which is meant to ensure that the contract remains enforceable even if part of the contract is later held invalid. In the absence of a savings clause, it is possible that if a single clause is held invalid, the entire contract will also be rendered invalid. 

Example 1. Severability.  The determination that any provision of this Agreement is invalid or unenforceable shall not invalidate this Agreement, and this Agreement shall be construed and performed in all respects as if such invalid or unenforceable provisions were omitted to the extent of such invalidity or unenforceability.  Any invalid or unenforceable provisions shall be replaced by mutually acceptable, valid and enforceable provisions that most closely reflect the intention of the Parties underlying the invalid or unenforceable provisions.

Example 2. If any provision of this Contract is held unenforceable, then such provision will be modified to reflect the parties' intention. All remaining provisions of this Contract shall remain in full force and effect.
Example 3. If any provision of this Agreement is found invalid or unenforceable pursuant to judicial decree or decision, the remainder of this Agreement will remain valid and enforceable according to its terms.  The parties intend that the provisions of this Agreement be enforced to the fullest extent permitted by applicable law.  Accordingly, the parties agree that if any provisions are deemed not enforceable, they will be deemed modified to the extent necessary to make them enforceable.  The section headings used in this Agreement are intended for convenience only, and will not be deemed to affect in any manner the meaning or intent of this Agreement or any provision hereof.
Anti-Waiver and Modifications:

These clauses stipulate that the agreement can only be changed formally between the parties and cannot be changed by waivers or failure to enforce certain obligations. It is similar to the integration clause where the integration clause deals with issues that may impact the agreement from the past, and anti-waiver and modification language attempts to control future issues that may impact the agreement. Modifications to contracts under Article 2 do not need consideration. However, common law contracts may need additional consideration. While courts will generally enforce the anti-modification provision, be careful that the courts may allow parole evidence to interpret a waiver of a duty or right. 

Example 1. Waiver, Amendment or Modification.  Any waiver, amendment or modification to this Agreement shall not be effective unless made via Notices compliant in all respects with the Notices section hereof in which such intent to waive, amend or modify is expressly stated by the waiving Party in the case of a waiver, and both Parties in the case of an amendment or modification.  The failure or delay of either Party in exercising any right under this Agreement shall not constitute a waiver.

Example 2: Waiver.  The failure of either party to require performance by the other party of any provision hereof shall not affect the full right to require such performance at any time thereafter; nor shall the waiver by either party of a breach of any provision hereof be taken or held to be a waiver of the provision itself.

Example 3: Notices. Except as otherwise provided herein, and except for notices of failures, errors or other problems with the Services, which may be delivered by phone and confirmed in writing, all notices, requests, demands, or other communications required or permitted to be given or made under this Agreement shall be in writing and shall be given by personal service, UPS or FedEx Next Day Air, telecopy, or by United States certified mail, return receipt requested, postage prepaid to the addresses set forth below, or such other address as changed through written notice to the other party.

If to BUYER:

If to VENDOR:

Notice given by personal service shall be deemed effective on the date it is delivered, notice sent by express courier shall be deemed effective one Business Day after dispatch, notice given by telecopy shall be deemed effective on the date of transmission, and notice mailed shall be deemed effective on the third Business Day following its placement in the mail.

Statute of Limitations.

A statute of limitations clause changes the statute of limitations which applies to litigation relating to the subject matter of the contract. For example, the law may provide for a six year statute of limitations for litigations, but the parties can contractually agree to shorten that period, to eliminate the "discovery rule" (which may extend the statute of limitations during the period a party is unaware of the breach), or both:

Example 1. The parties agree that any action in relation to an alleged breach of this Agreement shall be commenced within one (1) year of the date of the breach, without regard to the date the breach is discovered. Any action not brought within that one (1) year time period shall be barred, without regard to any other limitations period set forth by law or statute.
For public policy reasons, states will not always enforce a reduction in the statute of limitations, particularly in relation to consumer transactions. So check the jurisdiction where the contract will be interpreted and enforced. However, until it is held invalid by a court, you should assume that this language is valid and whenever possible should commence any litigation within the contractual period.

Compliance with Laws:

It may seem obvious that the parties should comply with the law. However, non-compliance may not rise to a level of contract breach without this clause. For example, if a party performing a service interprets a law as contrary to what it is doing, and the other side does not, it gives the service provider a bit more leverage to enforce his interpretation because he would otherwise be in breach. Also, if a party delivered a service or product that violated a law, it could be cause for remedies by the buyer because of this clause. For example, a client wants a service provider to record phone calls on its behalf. This language would give the service provider the ability to push back on the client that it needs to implement certain recording notice requirements in order to comply with the law or have the client indemnify the provider against civil actions arising from non-compliance. (note one cannot indemnify against criminal acts).

Example 1: Vendor shall perform the Services in accordance with all applicable federal, state and local statutes, laws and regulations, and further in accordance with the conditions of all applicable permits and licenses.  

Choice of Law and Forum Selection Clauses:

Choice of Law. This clause allows the parties to agree upon which state’s laws the contract will be interpreted under. Without this clause, the court could choose the applicable law which could be contrary to what the parties had negotiated the anticipated. For example, the courts have determined that the state where a party has incorporated, even if it is not their principle place of business and no services were provided there. A state’s conflict of law rules may not allow it choose itself for the application of that state’s laws. A party may, in that case, find itself governed by the laws of a state other than the one in the contract. However, some courts hold that this choice of law only applies to contract law, not that state’s tort laws. If you try to cover tort, the court may assess that clause against public policy concerns.

Forum selection. This clause states which court will actually hear the disputes that arise between the parties. Some are just consent to jurisdiction (non-exclusive forum selection), and others state which specific court will have exclusive jurisdiction (exclusive forum selection). If you want an exclusive forum selection where only one court can hear the claims, then you need to expressly state that in or otherwise it may be considered non-exclusive. For example, if you only sate “Place of jurisdiction: San Francisco” the courts may conclude it is non-exclusive. There could be an issue whether it includes all claims, or just contract claims.

Permissive v. Mandatory Clauses.

Only a mandatory forum selection clause will be enforced; a permissive one will not require dismissal. Eisaman, 87 F. Supp. 2d at 449. A mandatory provision is one containing "clear language showing that jurisdiction is appropriate only in the designated forum." Excell, Inc. v. Sterling Boiler and Mechanical, Inc., 106 F.3d 318, 321 (10th Cir. 1997) [**8]  (quoting Thompson v. Founders Group International, 20 Kan. App. 2d 261, 886 P.2d 904, 910 (Kan.App 1994)). See also Eisaman, 87 F. Supp. 2d at 449-50. A permissive forum selection clause, on the other hand, permits jurisdiction in the designated forum without precluding it elsewhere.

The forum selection clause in this case provides that "exclusive jurisdiction for any claim or dispute resides in the courts of the Commonwealth of Virginia." The phrase "exclusive jurisdiction", coupled with the designation of a specific forum, indicates that the clause is mandatory. 

The courts may not enforce a forum selection clause if one of three things occurs. In Bremen, the Court found that a forum selection clause may be unreasonable if (1) it was the result of "fraud or overreaching; (2) "trial in the contractual forum will be so gravely difficult and inconvenient [for the complaining party] that he will for all practical purposes be deprived of his day in court"; or, (3) "enforcement  would contravene a strong public policy of the forum in which suit is brought." Bremen, 407 U.S. at 15-17.

Tradecomet.com v. Google,  693 F. Supp. 2d 370 (2010):
Also, “the relevant forum selection clause requires that claims "shall be litigated exclusively in the federal or state courts of Santa Clara County, California." (August 2006 Agreement P 9.) "A forum selection clause is viewed as mandatory when it confers exclusive jurisdiction on the designated forum or incorporates obligatory venue language." Phillips, 494 F.3d at 386; see also Olinick v. BMG Entertainment, 138 Cal. App. 4th 1286, 1294, 42 Cal. Rptr. 3d 268 (2006) ("The clause in question contains express language of exclusivity of jurisdiction, specifying a mandatory location for litigation. This constitutes a mandatory forum selection clause." (citation omitted)).” Tradecomet.com v. Google,  693 F. Supp. 2d 370 (2010)
THE AGREEMENT MUST BE CONSTRUED AS IF BOTH PARTIES JOINTLY WROTE IT AND GOVERNED BY CALIFORNIA LAW EXCEPT FOR ITS CONFLICTS OF LAWS PRINCIPLES. ALL CLAIMS ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE GOOGLE PROGRAM(S) SHALL BE LITIGATED EXCLUSIVELY IN THE FEDERAL OR STATE COURTS OF SANTA CLARA COUNTY, CALIFORNIA, USA, AND GOOGLE AND CUSTOMER CONSENT TO PERSONAL JURISDICTION IN THOSE COURTS. [Google AdWords contract – August 2006]

To obtain dismissal based on a forum selection clause, the party seeking enforcement of the clause must demonstrate that: (1) the clause was reasonably communicated to the party resisting enforcement, (2) the clause was mandatory and not merely permissive, and (3) the claims and parties involved in the suit are subject to the forum selection clause. The defendant bears the burden of demonstrating that it reasonably communicated the forum selection provision to the plaintiff in (1). The plaintiff bears the burden of showing that the forum selection clause is unreasonable or unjust in (3).  State "courts have placed a substantial burden on a plaintiff seeking to defeat [a forum selection] clause, requiring it to demonstrate enforcement of the clause would be unreasonable under the circumstances of the case. That is, that the forum selected would be unavailable or unable to accomplish substantial justice." See M/S Bremen, 407 U.S. at 18 ("[I]t should be incumbent on the party seeking to escape his contract to show that trial in the contractual forum will be so gravely difficult and inconvenient that he will for all practical purposes be deprived of his day in court.") And in (2), the court must find that the language states the forum selection is mandatory or exclusive. 

District courts in this Circuit have found that clickwrap agreements that require a user to accept the agreement before proceeding are "reasonably communicated" to the user for purposes of this analysis. See, e.g., Person v. Google Inc., 456 F. Supp. 2d 488, 496-97 (S.D.N.Y. 2006) (finding that
Google's  
AdWords agreement provided the plaintiff with sufficient notice of the terms of the user agreement to enforce its forum selection clause);Universal Grading Service v. eBay, Inc., No. 08 Civ. 3557, 2009 U.S. Dist. LEXIS 49841, 2009 WL 2029796, at *11 (E.D.N.Y. June 10, 2009); Novak v. Tucows, Inc., No. 06 Civ. 1909, 2007 U.S. Dist. LEXIS 21269, 2007 WL 922306, at *7-9 (E.D.N.Y. Mar. 26, 2007).

Google bears the burden of demonstrating that it reasonably communicated the forum selection provision to TradeComet, Phillips, 494 F.3d at 383-84, and the Court must consider the facts in the light most favorable to TradeComet as the party resisting enforcement of the forum selection clause, New Moon Shipping, 121 F.3d at 29. Google offers testimony and screenshots showing the status of TradeComet's AdWords accounts to support its contention that TradeComet accepted the August 2006 Agreement and that it had to click through the text of that agreement to  do so. TradeComet neither denies that its representatives agreed to the user agreement that contained the forum selection clause nor offers any evidence to the contrary. Thus, TradeComet has not overcome Google prima facie showing that representatives of TradeComet accepted the forum selection clause at issue in this action.
Other Options. If the parties disagree about which forum to select, there are a couple of options. Traditionally, the purchaser of the service has an interest in his local venue as the customer. If that doesn’t work, then New York law is a good compromise due to the body of jurisprudence for settling contract disputes. Also, if both parties are incorporated in Delaware, that state can serve as neutral territory, even if it isn’t the best forum to litigate disputes. Delaware, like New York, allow these types of forum selection clauses by statute. (Del. C. Section 2708 and NY Gen. Obligations Law Section 5-1401). Also, the defendants forum could be chosen. You should use “jurisdiction” rather than “venue” in the clause: “Jurisdiction of any legal dispute shall be San Francisco, CA, State of California.”

Example 1 (split venue/forum for defendant):  

Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of California, without regard to its conflict-of-laws provisions.  The United Nations Convention on Contracts for the International Sale of Goods shall not apply to this Agreement.

Exclusive Venue.    As to any litigation a Party initiates in connection with this Agreement, Vendor and Reseller each agrees and consents to the exclusive jurisdiction and venue of the United States federal courts in the federal district where the other Party’s headquarters offices are then located, i.e. as of the Effective Date as to Vendor as defendant, in the federal courts in San Jose, California, and as to Reseller as defendant, in the federal courts in Alexandria, Virginia.  A Party, as defendant, may elect to waive the requirements of this Section in its sole discretion.

Example 2: 

The laws of the State of California will govern this Agreement, as well as any claim, cause of action or dispute (a "Claim") that might arise between You and us, without regard to conflict of law provisions. FOR ANY CLAIM BROUGHT BY EITHER PARTY RELATING TO OR ARISING FROM THIS AGREEMENT OR YOUR RELATIONSHIP WITH COMPANY A, YOU AGREE TO SUBMIT AND CONSENT TO THE PERSONAL AND EXCLUSIVE JURISDICTION IN, AND THE EXCLUSIVE VENUE OF, THE STATE AND FEDERAL COURTS LOCATED WITHIN SAN FRANCISCO COUNTY, CALIFORNIA. Notwithstanding this, You agree that Company A shall still be allowed to apply for injunctive remedies (or an equivalent type of urgent legal relief) in any jurisdiction.

Construction:

Since the courts generally interpret agreements against the party that drafted it, for negotiated agreements, it may be a good idea to a “Construction” clause. 

Example 1: Construction. This Agreement shall be construed and interpreted fairly, in accordance with the plain meaning of its terms, and there shall be no presumption or inference against the party drafting this Agreement in construing or interpreting the provisions hereof.

Example 2: Neither Party Deemed Drafter.  Despite the possibility that one party or its representatives may have prepared the initial draft of this Agreement or any provision or played a greater role in the preparation of subsequent drafts, the parties agree that neither of them will be deemed the drafter of this Agreement and that, in construing this Agreement, no provision hereof will be construed in favor of one party on the ground that such provision was drafted by the other.

Most Favored Nations Clauses (MFN):

In the event that at some time during the Term the seller gives a better price to another customer that is better than the price the buyer currently gets, then the buyer will also give the buyer the same deal. These are generally referred to as “MFN”s, although it is more accurate to refer to them as Most Favored Customer. 

These clauses are usually very controversial with the seller or service provider because it makes future deals twice as painful if they want to give a special deal to another customer. However, it is a good way for the buyer to make sure that the pricing remains competitive over the term of the agreement if prices go down over time. 

There are several things that the seller can do to mitigate the clause to render it essentially meaningless. The most common tactic is to limit the scope of the requirement. This is often a good solution for both sides because many large companies require MFN’s in their procurement contract. There are two comparisons that can be scaled back: comparable buyers and comparable services. 

Comparable buyers: The scope of the MFN can be dramatically reduced by making the “TechCos to TechCos” comparison for buyers almost impossible. This can be done by requiring the comparison to be essentially a description of the buyer: “applies to a similarly situated company with similar products, revenue and market power.” 

Comparable products/services: This creates an “TechCos to TechCos” comparison of the products or services that the buyer wants to include in the MFN. If the seller wanted to reduce its exposure, it could say “applies to the same product/service as purchased by buyer, including similar customizations and implementation.” 

Example 1: Most Favored Customer. Notwithstanding any other provision of this Agreement, all of the prices, fees, benefits, warranties, and terms granted by Licensor to Licensee pursuant to this Agreement are hereby warranted by Licensor to be comparable to or more favorable to Licensee that the comparable prices, fees, benefits, warranties, and terms being offered by Licensor to any of its other licensees, distributors, or customers during any term of this Agreement for any of the Licensed Information.

Example 2: Most Favored Customer. If the Seller shall sell any products of the kind and specifications covered by this agreement to any other customer at a price which is lower for the same or a lesser quantity than the purchase price then in effect hereunder, the purchase price hereunder shall be reduced to such lower price for all comparable quantities under unshipped orders of the Buyer and under orders thereafter placed by the Buyer so long as such lower price remains in effect. 

Dispute Resolution: 

Generally, there are two categories of dispute resolution: courts and alternative dispute resolution, which includes mediation and arbitration. There are advantages and disadvantages of both categories, with companies all over the board on how they think about these. Generally, arbitration is cheaper and quicker, but not always.  Also, generally, the parties have more influence over who will hear their case, which is an advantage over the luck of the draw with courts. 

Some arbitration provisions may not be enforceable in contracts of adhesion because they are often used as “back door” anti-class action devices. The Federal Arbitration Act states that parties may agree by contract to arbitrate their claims before and after a dispute arises. There is a heavy presumption in favor of enforcing arbitration agreements. The US Supreme Court has held that arbitration is good for consumers and for private industry. The FAA applies to all agreements to arbitrate contained in a contract. 

Sometimes, it might make sense to set a threshold monetary limit where there is a procedural “short fuse” for payments in dispute under a certain number, like $100,000. That allows the seller to initiate binding mediation or arbitration within a fixed number of days (60 days from notice of dispute) to have an independent third hear the merits of their case. The buyer may not like this because it takes away the leverage that the buyer would have to spend a lot more money to pursue its payment claim in the courts than it would get under the invoice. For example, if a party is owed $50,000, it would eliminate its margin at a minimum, and most likely exceed their input costs if it had to take the buyer to court to enforce payment. The cost of litigation would exceed $50,000 in no time. 

Enforceable Arbitration Clause Tips:

· Prominence: Have a prominent disclosure of the arbitration provision in the contract – make it very obvious so the plaintiff can’t say they didn’t see the clause. Don’t bury it, in other words. Maybe make it bold or caps. 

· Mutuality: make sure that both sides are subject to arbitration, not just the other side.

· Payment of consumer’s arbitration filing fees. If you agree to pay the arbitration filing fees, which can be around $1,000, that will be a defense to the “excessive cost” argument that arbitration is too expensive to pursue for a small amount claimed. 

· Small claims:  Consider adding small claims tribunal option in lieu of arbitration panel. 

· Attorney fees award. Provide the ability for the arbitrator to award attorney fees to the prevailing party. That will be a defense to the “nobody will take this case if it’s not a class action” argument. 

· Due process protocols. Add in the AAA or JAMS consumer due process protocols for mutuality and fairness. 

· Claim limitation. Don’t limit or waive the claims or remedies in the arbitration language. 

Most state courts hold that class action waivers to be “unconscionable” because of the existence of unfair features, such as excessive cost for the consumer or waiver of claims. Keep an eye on AT&T Mobility v. Concepcion, where the USSC will rule on whether the FAA preempts states from conditioning the enforceability of class actions when those procedures are not necessary to ensure that the parties to the arbitration agreement are able to vindicate their claims. 

Question: Who, if anybody, is injured by a proper class action waiver? The consumer who loses no claims or remedies, and who is not burdened by excessive costs or fees, or the class action plaintiff’s lawyer? 

Below are a couple of examples of dispute resolution processes. Example 1 is an example where the parties split in the middle, where the seller gets “short fuse” arbitration for non-payment matters, and all other disputes are resolved through management and then litigation. Example 2 is a very good structure for the parties to avoid litigation and get disputes quickly raised to management, which generally takes care of the issue after some huffing and puffing. 

Example 1 – Litigation after Negotiation with “Short Fuse” Exception for Payment-related Issues: 

DISPUTE RESOLUTION. 

15.1  Dispute Resolution Procedure.
The parties will make good faith efforts to resolve any dispute between the parties regarding the interpretation of this Agreement or 
Seller’s performance using the procedures in this Section.


(a)
Notice of Dispute.
Either party may give the other party written notice of any dispute not resolved in the normal course of business.  Upon delivery of the notice, each of the parties will appoint a designated representative who does not devote substantially all of his or her time to performance under this Master Agreement and who, in the case of Buyer, will be a director (or more senior corporate officer), and in the case of Seller, a director (or more senior corporate officer), to meet for the purpose of resolving the dispute.


(b)
Informal Resolution.
The representatives will discuss the problem and negotiate in good faith to resolve the dispute promptly and without the necessity of any formal proceeding.  If either party intends to have an attorney attend a meeting, it will notify the other party at least 2 business days before to the meeting to enable the other party to also be accompanied by an attorney.  All negotiations pursuant to this Section are confidential and will be treated as compromise and settlement negotiations for purposes of evidentiary rules.


(c)
Commencement of Legal Proceedings. If the disputed matter has not been resolved by the designated representatives within 10 business days after delivery of the written notice by one party to another, or such longer period as agreed to in writing by the parties, each party will have the right to commence any legal proceeding as defined in this Agreement and otherwise permitted by law.


(d)
Non-binding.
No agreement achieved under this dispute resolution process shall be binding on either party unless set forth in a writing executed by both parties. 


(e)
No Termination or Suspension of Services.
Except in the case of disputes regarding non-payment, during any dispute, Seller will not interrupt or delay the provision of Offered Products disable any deliverable in whole or in part, or perform any other action that prevents, slows down, or reduces in any way the provision of Offered Products or Buyer’s ability to conduct its business, unless Buyer agrees in writing or terminates this Agreement. 


(f)
Injunctive Relief.
Neither party shall be obligated to follow the procedures set forth in this Section in order to seek injunctive relief.

15.2
Arbitration of Payment Related Issues. For disputes related to non-payment of fees due to either party in Section 8, such disputes shall be finally resolved by binding arbitration by a mutually agreeable arbitrator in accordance with the then current Commercial Arbitration Rules of the American Arbitration Association within 30 days after written notice to the defending party, and judgment upon the award rendered by the arbitrator(s) may be entered in any court having jurisdiction thereof. The place of arbitration shall be New York, New York. 

15.3
Waiver of Jury Trial.  With respect to any matters that are not subject to binding arbitration described in the Agreement, each party waives its right to a jury trial in any court action arising between the parties, whether under this Agreement or otherwise related to this Agreement, and whether made by claim, counterclaim, third party claim or otherwise.  The agreement of each party to waive its right to a jury trial will be binding on its successors and assigns. 

Example 2 – Binding Arbitration after Negotiation and Mediation: 

Dispute Resolution.  Except with respect to any claims or controversies concerning intellectual property rights, including intellectual property scope, the obligations of a party hereto to indemnify the other party hereto, licenses and ownership, the parties shall use the following process in respect to any claim or controversy under this Agreement, provided, however, with respect to disputes relating to the scope of Services to be provided hereunder, the parties shall diligently proceed and perform their respective obligations, including the disputed Services, at all times during the resolution of such disputes pursuant to this Section.

Negotiation: The parties shall attempt in good faith to resolve any dispute arising out of or relating to this Agreement promptly by negotiation between executives who have authority to settle the controversy and who are at a higher level of management than the persons with direct responsibility for administration of this contract. Any party may give the other party written notice of any dispute not resolved in the normal course of business (“Initial Notice”). Such notice shall include (a) a statement of that party’s position and a summary of arguments supporting that position, and (b) the name and title of the executive who will be representing that party and of any other person who will accompany the executive. Within fourteen (14) business days after delivery of the Initial Notice, the receiving party shall respond with (a) a statement of that party’s position and a summary of arguments supporting that position, and (b) the name and title of the executive who will represent that party and of any other person who will accompany the executive. Within twenty-one (21) business days after delivery of the Initial Notice, the executives of both parties shall meet at the office of the party receiving the request to meet. If more than one meeting is held, the meetings shall be held in rotation at the offices of BUYER and VENDOR. All reasonable requests for information made by one party to the other will be honored. All negotiations pursuant to this clause are confidential and shall be treated as compromise and settlement negotiations for purposes of applicable rules of evidence. 

Mediation: If said controversy or claim cannot be settled through such senior management intervention, the parties will attempt in good faith to resolve such controversy or claim by mediation in accordance with the Center for Public Resources' most current Model ADR Procedures for Mediation of Business Disputes. 

Arbitration: If the matter has not been resolved pursuant to the aforesaid mediation procedure within sixty (60) days of the commencement of such procedure (which period may be extended by mutual agreement), or if either party will not participate in mediation, the controversy shall be settled by arbitration in accordance with the Center for Public Resources' Rules for Non-Administered Arbitration of Business Disputes, by a sole arbitrator selected by the parties who is sufficiently knowledgeable in the areas of law necessary to arbitrate the controversy. If the parties cannot agree on a single arbitrator, they will have one appointed for them.  The arbitration shall be governed by the United States Arbitration Act, 9 U.S.C. Sections 1 through 16, and judgment upon the award rendered by the arbitrator may be entered by any court having jurisdiction thereof. The arbitrator is not empowered to award injunctive relief or to award damages in excess of actual damages, including punitive damages. Each party shall be responsible for its own costs and expenses, except that the parties will equally share the compensation and expenses of the mediator and/or arbitrator. The mediation and/or arbitration shall be held in New York.

The requirement for mediation and arbitration shall not be deemed a waiver of any right of termination under this Agreement, and the arbitrator is not empowered to act or make any award other than based solely on the rights and obligations of the parties prior to any such termination.

The arbitrator shall determine issues for resolution but may not limit, expand or otherwise modify the terms of this Agreement, however, may rule on the invalidity, unenforceability or illegality of certain clauses.

A request by a party to a court for injunctive relief shall not be deemed a waiver of the obligation to mediate and/or arbitrate.

The parties, their representatives, other participants and the mediator and arbitrator shall hold the existence, content and result of mediation and/or arbitration in confidence, except to the extent required to be disclosed by law, including but not limited to securities laws and regulations.

Example 3 (AAA): Any disputes, controversies, or claims in connection with or arising out of this Agreement, its negotiation, breach, existence, validity or termination, shall be referred to and finally determined by arbitration before a single arbitrator who is a member of the American Arbitration Association, from which arbitration there shall be no appeal.  Such arbitration shall be held in the city of the defendant, in accordance with the Commercial Rules of the American Arbitration Association, with the governing law to be that of the State of the defendant and the laws of the United States applicable therein.  The award rendered by the arbitrator shall be final and binding on all parties, and judgment upon the reward rendered by the arbitrator may be entered in any court of competent jurisdiction.

Example  4 (JAMS): Notwithstanding the foregoing sentence, (but without limiting either party’s right to seek injunctive or other equitable relief immediately, at any time, in any court of competent jurisdiction), any disputes arising with respect to this Agreement shall be settled by arbitration in accordance with the rules and procedures of the Judicial Arbitration and Mediation Service, Inc. (“JAMS”). The arbitrator shall be selected by joint agreement of the parties. In the event the parties cannot agree on an arbitrator within thirty (30) days of the initiating party providing the other party with written notice that it plans to seek arbitration, the parties shall each select an arbitrator affiliated with JAMS, which arbitrators shall jointly select a third such arbitrator to resolve the dispute. The written decision of the arbitrator shall be final and binding on the parties and enforceable in any court. The arbitration proceeding shall take place in San Francisco, California, using the English language.

