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ARTICLE: ATTORNEYS AS NEGOTIATORS: PRACTICAL STEPS TO BECOMING A BETTER NEGOTIATOR

By Ruth D. Raisfeld, Esq. *

* Ruth D. Raisfeld is an attorney who serves as a mediator, arbitrator, investigator of workplace disputes, and trainer. She is Chair of the WCBA Alternative Dispute Resolution Committee.

I. Introduction
You have worked hard, studied hard, and played hard. You excelled as a student and have graduated from college, law school, passed the bar, and have embarked on a law practice, made partner or serve as in-house counsel. And yet, when you have to ask for something from your boss, adversary, client or colleague, you get a slight twinge in your stomach, anxiety, and sometimes even nausea. This ailment is not hard to diagnose: it is called "fear of negotiation." However, there are over-the-counter remedies available that can help you become more comfortable as a negotiator: self-evaluation, preparation, practice and patience!

II. Self-Evaluation
The first step to becoming more comfortable with negotiations, and thereby a becoming a better negotiator, is to analyze how you feel about negotiating. "Before you can connect with others, you need to understand yourself. n1" Although there are numerous self-help books, treatises about negotiating styles, empirical studies of negotiations strategies, and best-selling business books that can assist with this process, there is only one person who knows how you feel about negotiating, and that person is you.

So, get in touch with your "inner negotiator" and figure out how you feel about asking for something for yourself and how you feel about asking for something for someone else. The process of self-evaluation is important because if you do not have self-awareness, you will not be conscious about how you have negotiated in the past and will not be able to get to the next step, which is figuring out what you (or your client's) needs are and how to fill those needs.

One of the questions you must ask yourself is what is your current negotiating style? Empirical evidence suggests that competitive negotiators can achieve better results, but are more likely to miss opportunities to reach agreement. On the other extreme, cooperative negotiators are more likely to reach agreement, but may not maximize the potential gains that are possible before reaching an agreement. n2

To discover where your negotiating style fits along this paradigm, think about the following:

How do you feel when you must ask an adversary for an adjournment? How do you feel when you are asked for an adjournment?
How do you feel when you are involved in settlement negotiations?
How do you feel when you want to recommend to your client that it settle a case you are working on and you think the client may be resistant?
According to The Program on Negotiation at Harvard Law School, people typically handle negotiations in three ways:

1. Accommodation: focusing on "strengthening the relationship with the powerful person in the usually vain hope that they will change their mind. You say yes when you feel like saying no."

2. Attack: using "power yourself in the usually vain hope that this will make the other person back down -- and end up in a huge fight getting nowhere."

3. Avoidance: "doing nothing in the vain hope that the problem will just go away." 

These typical approaches translate into several negotiating styles: you may have one or more of them at different times and for different reasons. See if any of these is familiar to you:

"The Peacemaker" -- you are big on cooperation, but may have difficulty getting the deal done; you solicit opinions of many and try to accommodate.

"The Hero" -- you get the deal done but at a great cost to yourself and others.

"Fear of Heights" -- you are held back by your own self-image or lack of confidence and try to leave negotiations to others.

"The Avoider" -- you tend to stay aloof and avoid personal involvement; you avoid confronting issues in favor of generating harmonious solutions.

"The Friend" -- you are so concerned about being well-liked that you shy away from taking hard positions and often settle for less than you are entitled to so as to preserve your reputation as a "nice" person.

"The Competitor" -- you tend to dominate and try to control the conversation; you are more concerned about winning than about preserving relationships and reputation.

Still other experts on negotiations classify negotiators by style into "maximizers" and "satisficers." Maximizers are those who seek out and accept "only the best." Satisficers are those who are willing to be satisfied with something that meets their standards and do not worry about "the possibility that there might be something better."

The style you use may have evolved based on your own life experience or you may be emulating those around you: your father? your boss? a public figure you admire?

Whatever style you use, you should identify and study the strengths and weaknesses of the approach and analyze what has worked and what has not worked.

III. Preparation
The next step in becoming a better negotiator is to learn that it is absolutely essential to prepare; you should never "wing it." Ask yourself these questions:

How often have you picked up the phone to ask for an adjournment, or sent an e-mail to react to a request from an adversary, without fully thinking out what you planned to say? Or what you expect the other person to say? Or how you would react if he or she said "no"?
Have you boarded the elevator with a partner or client to ride down to a meeting or a settlement conference and been asked, "so what are we asking for?" or "so what are we going to offer?"

Experts on negotiations agree on one thing: you should not bargain "instinctively". . . that is, do not rely on your "gut." Preparing in advance of any negotiation significantly improves your negotiating position.

According to Dr. Kolb, a Simmons School of Management professor and author who runs popular negotiations workshops, "Backbone is really about preparation." 

Similarly, Martin Latz of the Latz Negotiation Institute, a training and consulting organization that trains lawyers to negotiate at the New York County Lawyer's Association, states:

"What is the single-biggest mistake most individuals make in their negotiations?" a seminar participant once asked me. "And what can they do about it?"

The biggest mistake? Most individuals negotiate instinctively, not strategically...

No matter how finely honed your instincts, they rarely will be a good match for a well-trained strategic negotiator. 

Latz cites Ohio State Business School professor Roy Lewicky who "recommends parties spend at least twice as much time planning for significant negotiations as actually doing them." 

Similarly, Harvard Business Review states:

[No] matter what the decision, you need hard data to select the best course of action. . . Yet many managers fail to gather adequate information while considering a crucial decision. They rely on their gut, or they embrace the latest 'best' practice without investigating its risks. Even if there's evidence at hand suggesting the right course of action, they may ignore it -- especially if it has disturbing implications. . . To avoid these scenarios, establish rigorous disciplines for gathering, sharing and analyzing data. . . . When you systematically collect -- and use--information, you make the right decisions on the most pressing issues facing your firm. 

How do you prepare to negotiate? There are many approaches recommended in literature on negotiations. n9 I have found the Latz Negotiation Institute approach, which is based on the Harvard Negotiations Project model of Roger Fisher and William Ury's seminal book, Getting to Yes, n10 to be very helpful on the issue of preparation.

Latz's Golden Rules of Negotiations provide five "rules of thumb":

1. Strategically prepare: this involves gathering all necessary information about your needs and your adversary's needs. Building on the principle that "information is power," this will enable you to maximize your leverage, discover fair and objective criteria to support your position, design an offer-concession strategy, and control the agenda of the negotiating session.

2. Plan the opening move: think about whether you will negotiate in person, the location of the negotiation, who will be on the negotiating team, whether you will negotiate in writing or orally, and how much information you will reveal behind your positions.

3. Plan the first offer or counter: there is massive empirical literature on the planning of initial bargaining positions and whether to start high/low, extreme or reasonably. This requires assessment of how aggressive you want or need to be, the timing, your ability to walk away, and your assessment of the strengths/weaknesses of the other side.

4. Prepare to address unexpected moves or surprises: there is almost always something that you are not expecting that comes up in a negotiation. If you expect the unexpected, you will not be thrown off balance. Consider whether you will use humor, breaks, intervention of a third party, or other impasse breaking techniques.

5. The close . . . deal or no deal? -- parties may be quite close and still not be able to close the deal. Buyer's remorse may settle in. Egos may come into play if one party feels they "lost" or the other feels they are paying too much or receiving too little. Such sentiments are common in negotiations and should not distract you from pressing ahead. Again, if these psychological tendencies are thought about in advance, they are less likely to derail the negotiations before an agreement is reached. 

According to Dr. Lawrence Susskind, a professor at M.I.T. and a vice chair for instruction at the Program on Negotiation at Harvard Law School, "Negotiation isn't a skill that can be acquired overnight. Rather, it requires constant refinement at the individual level and a strong commitment on the part of your organization." n12 One of the tools Susskind recommends is to use a negotiation preparation worksheet. Here are the component parts of such a worksheet:

1. Authority: what authority do I/we have to make commitments in the upcoming negotiation? Who else needs to approve our position?

2. Interests: what are our goals and what interests underly them?

3. Other side's interests: what are their goals and underlying interests?

4. What is our BATNA? (best alternative to a negotiated agreement)

5. What is the other side's BATNA? How can I raise doubts about their BATNA? How can I convince them they are unrealistic?

6. Options: what can I do to expand the pie? How can we structure an agreement to create mutual gains?

7. Closing the Deal: how can I "sell" our preferred options to the other side? How can I influence my negotiating partner to convince his/her organization to go for my deal?

8. Reduce implementation problems: what potential problems might arise in implementing the deal? Can we address them before-hand or in the agreement? 

Regardless of your negotiating style, or that of your adversary, there just is no substitute for preparation before entering into a negotiation. The attorney who prepares in advance  will feel more confident, be more knowledgeable, and will be more able to forge ahead during the ups and downs of the negotiations process.

IV. Practice
While it may seem onerous to go through the self-analysis and preparation phase prior to every negotiation, choosing to be disciplined about this process will make you a better negotiator. Taking the time to write out goals, sketch out an agreement, and attempt to draft your best (and worst) case scenario, really will improve your confidence and poise in entering negotiations. In addition, practicing this discipline in non-business settings will fortify you for occasions when you need to negotiate professionally. Practice will also enable you to recognize the emotional responses that are triggered during negotiations.

A recently published book by Roger Fisher and Daniel Shapiro, Beyond Reason: Using Emotions as You Negotiate, n14 recommends analyzing past negotiations to improve your performance in the next one. Fisher and Shapiro posit that there are five core concerns that stimulate emotions in negotiations:

Five concerns stimulate a great many emotions that arise in a negotiation. These are appreciation, affiliation, autonomy, status and role. When you deal effectively with these concerns, you can stimulate positive emotions in yourself and others. Because everyone has these concerns, you can immediately utilize them to stimulate positive emotions. . . . Awareness of your core concerns can defuse much of the volatility of escalating emotions. n15

Thus, the authors counsel that if you know what emotional lever of yours is being pulled by your adversary, and conversely, you can identify the emotional button of your adversary that you are pushing during a negotiation, you can better predict, affect or control the emotional response and thereby, negotiate more productively.

V. Patience
Negotiating is like riding a bike: remember how many times you fell off before you were able to ride away from your parent who held on to the seat before letting you go? With practice and patience, you can learn to ride further and faster. There is no reason to assume that you cannot improve your skills at negotiations. Analyze your strengths and weaknesses, always prepare, practice and review your performance, and you will become a more effective and successful negotiator, and thereby achieve better results for you and your clients.

