Indemnification:



Typical Structures:

· “hold harmless from any damages relating to any third party claim that the Services infringe or misappropriate third-party intellectual property rights”
· “indemnify and hold harmless company from all Claims payable to a third party to the extent resulting from or related to a claim arising from…”

· “hold harmless from damages relating to any claim by any unaffiliated third party that Indemnitee’s use of the Technology/Services  infringes on the rights of any third party.

· Company A will defend Company B from all any lawsuit (“Claims”) brought by an unaffiliated third-party claim that Company B’s use of the Company A Indemnified Materials infringes unaffiliated third party’s IP Company A will also pay the amount of any resulting adverse final judgment (or settlement to which Company A consents).

· Company A will defend Company B  against (i) all expenses of the Company B and (ii) all liability of the Company B for third party claims arising out of  or in connection with the violation of any third party's IP in connection with the performance of this Agreement.

	Indemnity Section Language:

	What is the level of protection? 

Indemnify, hold harmless & defend?
  (maybe add “upon request, defend”). In most states, Indemnify and Hold Harmless are synonymous. Defend is a different obligation.
 

Indemnitor: try to only get “defend” and not indemnify and hold harmless.  

Indemnitee: make sure you get indemnify/hold harmless + defend. 

	Who is to be indemnified? Who gets the coverage? 

Company? Affiliates? Directors, Officers, Agents and Employees and their respective successors in interest?

Indemnitor: Limit as many parties as you can.

Indemnitee: Expand the covered entities definition to cover as many of the above as possible. Look for even more. 

	Liability for Damages if damages are covered (not just defense). What is the Indemnitor responsible for? What type of damages will the Indemnitor pay for? 

Direct damages: all judgments, bona fide settlements (to which Indemnitor consents), penalties, losses, costs, damages, and other expenses [finally awarded] (including reasonable fees of attorneys and other professionals)

Indirect damages? Take a look at the limitation of liability section

“hold harmless from and against damages”

Indemnitor: keep the list of damages to a minimum and try to choose damages that need to be finally awarded, such as losses, and try to ensure the concept by qualifying with “finally awarded by a court of law, settlement or arbitration”. That limits what needs to be paid out by Indemnitor. 

Indemnitee: Try to get indirect damages covered. Look at the limitation of liability section to see if it is already precluded. 

	When can the defense trigger be pulled if defense is provided? Claims: any and all lawsuits, judicial actions or similar proceedings perhaps add “bona fide settlements (to which Indemnitor consents)”, 

An indemnitor's obligation for "damages," "losses," "costs and expenses," “judgments”, “penalties” [i.e. Actual Expenses] does not accrue until the indemnitee has actually made a payment or has otherwise actually expended sums. (post-litigation liability)
An indemnitor's obligation for "liabilities" arises after legal liability is imposed but before sums are actually expended. It accrues when liability is legally imposed, such as when a judgment is entered or a settlement is reached. (post-litigation liability)
A contract to indemnify for any "claim" accrues when a third party has merely instituted a suit. It is broader than “liability.” Pretty close to a “cause of action”. Indemnitor might want to define the term “claim” to mean a formal claim made in a complaint filed with a court. Indemnitee might try to define it as the right to make a demand for money, for property, or for enforcement of a right provided by law or contract. (pre-litigation liability)
At the farthest end of the continuum, a “cause of action” is a party’s right to seek judicial relief. (pre-litigation liability)

Pay the amount of any resulting adverse final judgment (or settlement to which Company consents)

Indemnitor: try to limit your obligation to “damages”, etc… 

Indemnitee: use claim or cause of action where it means you have a right to make a demand for money.

	How broad or narrow is the coverage? 

“Related to”[broad – not causal relationship- (i.e. “We're at risk for anything related to our work, not just for the problems we cause.”)], 

“arising from”[narrower - causal relationship] or 

“caused by”[most narrow – direct causal relationship] or

“in connection with” or

“arising out of the subject matter of this agreement” (see below)

By using a more limited description—e.g., one which covers only disputes “arising out of” the contract, and not those “relating to” the contract—the parties create the risk that a court will conclude that the parties did not intend the clause to be broad and, in particular, intended to exclude tort claims, which may be considered to “relate to” the contract but not to “arise out of” the contract.

The clearest way to bring all claims—contract-based and other, like torts that may not arise from contract —within the scope of an arbitration provision would be to allude not only to the contract but also to the activities that the parties will be engaging in as part of the transaction contemplated by the contract. From the standpoint of the reasonable reader, the all-encompassing scope of such a provision would render redundant or relating to as a means of covering claims other than those based in contract.

You could express this meaning simply by using arising out of the subject matter of this agreement, but to do so might be to invite an argument as to what constitutes the subject matter of the agreement. A more precise alternative would be to state what the subject matter of the contract consists of. For example, if you’re dealing with a manufacturing and supply agreement, for purposes of any arbitration provision you could say “any dispute arising out of this agreement, the Supplier’s manufacture of any quantity of the Product under this agreement, or sale of any quantity of the Product by the Supplier to the Buyer under this agreement.”

Whether you refer to the subject matter generally or specifically, this approach represents an improvement over arising out of and relating to.
These terms are also applicable to ARBITRATION provisions. However, the courts have attached significant meaning to “arising out of and relating to” in arbitration clauses, so be careful if you go beyond what the court is used to seeing. 

The term "related to" is typically defined more broadly than "arising out of" and is not necessarily tied to the concept of a causal connection. The phrase "arising out of" signifies that a causal relationship between the injury and the excluded activity, as defined therein, removes the injury from the ambit of the policy's coverage. (Coregis v. American Health) To "arise" out of means "to originate from a specified source." Webster's Third New International Dictionary 117 (1986); see also Black's Law Dictionary 102 (7th ed. 1999) (defining "arise" as "1. To originate; to stem (from) . . . 2. To result (from)"). The phrase "arising out of" is usually interpreted as "indicating a causal connection." If we want broader coverage, the go with “related to”. If we’re providing coverage, we want the narrower coverage, and go with “arising out of”.

Another way to look at it is with your family. Think in terms of how one arises out of one’s parents but is related to a broader group of people.

Indemnitor: try to narrow the scope by having your liability cover only liabilities “caused” by your technology.

Indemnitee: try to expand the scope by having liabilities that “are related to” the other side’s technology. 

	Who does the Indemnitor have to protect the indemnitee against? How broad is the class?

Limitation on who can bring an action against Indemnitee that triggers the defense and payment liability. Brought by an unaffiliated 3rd party only? Third party claims, for example. [Black's Law Dictionary 769 (6th ed. 1990). The plain, unambiguous meaning of "indemnify" is not "to compensate for losses caused by third parties," but merely "to compensate." You need to qualify] (this prevents coverage for litigation between the two contracting parties)][note: “affiliated third party” refers to an entity in which the Indemnitee has partial ownership. So you want to indemnify against true 3rd parties.]

Note: One can bifurcate the indemnification to cover the indemnitee from 1. Damages arising from indemnitor’s breach of K, and 2. Third party claims alleging infringement, misappropriation, defamation, etc… So this allows indemnitee to recover damages they themselves sustain as result of other party’s breach, or have the other party step in their shoes to defend and pay judgments from third parties. 

Watch out for this as a very clever way to get around a cap on damages and limit on types of damages because if there is an indemnification carve out in the LoL section, then breaches of the agreement are also carved out, rendering the LoL section useless.

Indemnitor: you want to cover only unaffiliated 3rd party claims. 
Indemnitee: try to get coverage for “claims” or liabilities in case you can get indemnification, like attorney fees, for these.

	Infringes or misappropriates? 

All IP, TM, Patent, ©? US only? 

as authorized hereunder (should only cover authorized uses)

Indemnitor: try to limit only to US IP, even if you have services outside of the US. See if you can limit to trademark infringement only. Or perhaps copyright. You might even try “trademarks, service marks, copyrights, rights of publicity, and trade secret” with the intent that you don’t want to risk coverage for patent infringement.  
Indemnitee: Make sure you get the full bucket of IP rights + wherever the services are provided. IF you don’t know, then obtain worldwide protections. 
Tips:

· Try to remove any specific provisions dealing with intellectual property infringement indemnity.

· Limit the indemnity to not apply to situations where the intellectual property violation is caused “solely” by the other party or “in whole or in part” (better outcome) by the other party.

· Limit the indemnity to not apply to situations where you are making a product to comply with the specifications required under the contract, where another party alters or modifies your product without authorization or where another party commingles your product with another product.

· Limit the indemnity to patent infringement only. Furthermore, patent infringement may be limited to U.S. patents only as opposed to patents in other countries.



	What IP is covered? 

What is it of the Indemnitor that is going to get the Indemnitee in trouble? Technology? Product, Service? Look out for the trap door definitions where the scope is either under or over inclusive. 

Indemnitor: You want to limit what is contained in this bucket. One technique is to have a defined term elsewhere in the contract that makes the indemnified technology very narrow.  For example, if the “Technology means documents and specifications created during the term”, but does not include deeper technology that could be the subject of patent infringement, you may have carved off a lot of liability. 
Indemnitee: You will need to make sure you know exactly what is being covered under this clause. One technique is to list all of the technology in this section, and then define it as “Indemnified Technology”. Watch out for techniques above. 

	Indemnification against bodily injury and property damage claims:

· If the indemnification provision uses terms such as “any and all liability,” try to amend this to “bodily injury” and “property damage.” Limiting the indemnification to “bodily injury” and “property damage” will eliminate responsibility for lawsuits involving breach of contract, intellectual property infringement and breach of privacy.

· Narrow the definition of “property damage” to exclude damage to “data.” It is important to note that the insurance industry has taken this approach under the most recent General Liability forms.

· Limit the indemnity for “bodily injury” and “property damage” arising “directly” from your conduct and eliminate the term “indirectly.”

· Limit the indemnity to your “negligent” acts, errors and omission instead of “any” acts errors or omissions.

· Limit the indemnity for “bodily injury” and “property damage” “to the extent caused by your negligence” or “in whole or in part caused by your negligence.”

· If you can’t negotiate the above-mentioned concessions, try to limit your total liability to that which is covered by your General Liability insurance and Professional Liability insurance policies. Or, if this approach is not successful, try to negotiate a monetary cap for damages such as $100,000.



	Indemnification against breaches of warranty or breach of contract:

Attempt to limit liability to claims alleging “bodily injury” and “property damage.” If you are successful with this maneuver, you may have eliminated all of your indemnity risk for economic damages not associated with “bodily injury” and “property damage.”

· Try to limit your total liability to that which is covered under your General Liability insurance and Professional Liability insurance policies.

· To the extent that the above approach is not successful, try to negotiate a monetary cap for damages such as $100,000.



	Indemnification against breaches of privacy or other laws:

Invasion of privacy and identity theft claims can arise out of tech work where a tech product or service fails resulting in release of confidential information such as bank account numbers, credit card numbers, social security numbers, medical records, etc.
Many contracts for tech work contain a specific indemnification provision for these types of violations where confidential information is being collected. In addition, more generalized indemnity provisions can capture these types of claims if the general indemnity provision is not limited to claims for “bodily injury” and “property damage.”

Negotiation tips:
· Attempt to remove any specific provision dealing with breach of privacy indemnity from the contract.

· Limit the indemnity to not apply to situations where the breach of privacy is caused “solely” or “in whole or in part” (better outcome) by the other party.

· Limit the indemnity to only apply to the extent covered by your General Liability insurance or Professional Liability insurance.

· Place a monetary cap on the indemnity such as $100,000.

Also, for indemnification of violation of laws, and you want to be protected, don’t just say violation of law, because there could be all kinds of procedural reasons why the plaintiff might fail, raising the indemnitor’s argument that it doesn’t need to pay out because it wasn’t determined that they violated a law. Instead, you could say: “any third party claims alleging that indemnitor’s marketing efforts violated applicable laws or third party rights”. This way you can be covered from the start. However, be careful if you are giving this indemnification. 


	Only for direct or contributory infringement? 

Direct is where the other party directly infringes on a 3rd party’s IP. Third party? (third parties, not those of a customer – see case)

Indemnitor: Try to limit to direct infringement.  Indirect infringement really opens up liability when you’re talking about 3rd party liability. 
Indemnitee: You want to get contributory infringement. 

	Carve outs from indemnification?

Pro-indemnitee: add in “to the extent” – as in; “Indemnitor’s obligations hereunder do not apply  with respect to infringement claims to the extent they arise as a result of”. This scales back the indemnitor’s carve out so they can’t say “We are only 99% to blame, but the carve out gets us out of the indemnification obligation because of your 1%.

	· Unauthorized use?

“Company’s use of the Company Indemnified Materials in a manner not authorized or contemplated under this Agreement”;

This is an important carve out because the Indemnitor should not be liable when their technology is used in a manner not authorized. The trick with these exceptions is that the exception should be the reason there is infringement.

	· Use for benefit of 3rd party?

This is a way to control your IP if you have not given permission for the licensee/Indemnitee to share with 3rd parties. It says that you’re on the hook if a 3rd party uses it or it is for the benefit of a 3rd party. 



	· Compliance with Customer design or specification?

This seems obvious on the surface – if we are developing a deliverable to your specifications or designs, then we shouldn’t be on the hook because we are just the “scrivener”.  However, watch out for all SOWs to state at the top: “The deliverables are developed in accordance with the Licensee’s designs and specifications.” This means that most things produced could be an exception to the indemnification obligation. 

	· Combination with materials not provided by the Indemnitor?

“that Company’s use of the Company Property, the combination of the Company Property with the Company Platform (if such claim would not have arisen but for such combination), or use of any of the foregoing, infringes or misappropriates any intellectual property right or other proprietary right of any third-party”

· Pro-indemnitor: “combination of the Service with anything not provided to You by the Company”

· Pro-indemnitee: “combination of the Service with anything not provided to You by the Company to the extent that there would not be an infringement but for such combination”

	· Liability arising after being informed by the Indemnitor that the Indemnitee needs to stop using the infringing product.

· “Your continuing to use the Service after being notified that the Service may be infringing”

	Tax adjustment to final payment: Limit the payment to real economic loss – which is net of tax benefits ‘equal to the value of any next Tax benefit that the indemnitee actually realized and used to reduce its otherwise taxable income. 

Offsets against insurance: the amount of Indemnifiable Losses is net of any amounts actually recovered by Indemnitee from third parties. An Indemnitor is subrogated to the rights of an Indemnitee upon the Indemnitor’s payment in full of the amount of the relevant Indemnifiable Loss. An insurer who is otherwise obligated to pay a claim is not relieved of the responsibility with respect to the claim and has no subrogation rights with respect to the claims. 

This is smart for the Indemnitor to include and it shouldn’t be too controversial in principle. It allows the Indemnitor to get paid by the Indemnitee’s insurer.



	Exclusivity of remedy: indemnification should be the exclusive remedy because in the absence of an exclusivity clause, the indemnitee may also pursue common law remedies, such as damages and specific performance. Although double recovery is not permitted, common law claims for misrepresentation or breach of contract are not subject to any of the negotiated limits on duration or dollar exposure. “The rights and remedies set forth in this section constitute the exclusive rights and remedies of the parties in respect of the matters indemnified under Sections [state the indemnification sections]


Mirror Indemnities Don’t Work:

A “Mirror indemnity” is where the parties agree to the same indemnification language. Usually, you will see it as “Indemnitor” and “Indemnitee”. However, if there is a duty to defend in a mirror indemnity, it defeats the point. Instead of creating certainty by determining in advance who defends a suit, a mirror indemnity says either party might have to defend, depending on who’s at fault. That almost guarantees that neither party will defend the other because neither will accept fault. 
A mirror indemnity could work if you leave defense obligations out. Then the parties could wait until the end of the suit to see who the court blames for the loss in question (if anyone), and that party can pay any judgments and maybe even reimburse the other’s defense costs. Of course, when you’re drafting that sort of clause, you have to figure out what happens if the case settles before a court rules on fault.

But that won’t work if defense is the number-one goal of the indemnity, as in most IT deals. So in most IT contracts, mirror indemnities don’t work.

Combination Code Complications: 

Below are several scenarios where the parties both contribute code to a project and there is a resulting infringement claim that the project infringes on the IP rights of a 3rd party.

	Company A
	Company B
	Who owns indemnification risk for combined code?

	White Code
	Black Code
	Company B. In this situation, Company B contributes code that is otherwise infringing. 



	Black Code
	White Code
	Company A. In this situation, Company A contributes code that is otherwise infringing.

	Black Code
	Black Code
	Both parties have code that is otherwise infringing, and jointly they have created increased liability for the other party. A unilateral, one way indemnification would be unfair to one party because they may be asked to indemnify the other party, even though their code is also infringing. The solution here may be to have each party step  up to any liability created by their code in combination, or otherwise. Or you could punt and have a court determine down the road who is liable. The problem in reality with these situations is trying to determine which party has to step up to defend the other party if both parties are at fault, yet both parties deny. 

	White Code
	White Code
	This situation is probably the most contentious because neither party would be infringing 3rd party rights but for the combination.  Often, the main provider of the software may step up to the obligation because even the “but for the combination, the code would not otherwise be infringing” doesn’t help. Or the parties could just let liability be determined by the courts. 


SAMPLE LANGUAGE:
Sample Indemnification Language Option 1:

This is a bit unusual, but it is well structured because it cleanly separates the defense and payment obligations. Most indemnity provisions combine these two concepts: 

(i) General.  Subject to Section (a)(ii) below, Company A will defend Company B and Company B’s Affiliates from all any lawsuit, judicial action or similar proceeding (“Claims”) brought by an unaffiliated third-party claim that Company B’s use of the Company A Indemnified Materials infringes or misappropriates such unaffiliated third party’s patent, copyright or trademark or makes intentional unlawful use of its trade secrets or undisclosed information. Company A will also pay the amount of any resulting adverse final judgment (or settlement to which Company A consents). 

“Company A Indemnified Materials” means the Company A Platform, Company A Collateral Materials, any Company A Application Modules, and any Deliverables. This section provides Company B’s exclusive remedy for these claims.  The terms “intentional unlawful use” and “undisclosed information” are used as defined in Article 39.2 of the TRIPs agreement.

(ii) Company A’s obligations under the foregoing Section 9(a)(i) with respect to any third party patent claims shall apply solely to such claims wherein the Company A Platform, Company A Applications and/or Company A Content alone, without combination or modification, constitute direct or contributory infringement of such third party patent claim.  Further, Company A’s obligations will not apply to the extent that the claim or adverse final judgment is based on; 

1) damages attributable to the value of the use of a product, service, data or business process that was not supplied by Company A hereunder; 

2) Company’s use of the Company A Indemnified Materials in a manner not authorized or contemplated under this Agreement; 

3) Company’s use of the Company A Indemnified Materials for the benefit of any third party; or 

4) Company B’s use of Company A’s trademark(s) without express written consent to do so. Company B will reimburse Company A for any costs or damages that result from these actions.

Sample Indemnification Language Option 2:

1.1 Indemnification of Claims. Each Party (the “Indemnifying Party”) agrees to defend, indemnify and hold harmless the other Party, its affiliates, and each of its and their directors, officers, employees, agents, successors and assigns (collectively, the “Indemnified Parties”), from and against any against any and all claims, demands, actions, investigations or other proceedings, including but not limited to, all damages, losses, judgments, debts, liabilities, costs and expenses arising therefrom, including reasonable outside attorneys’ fees (“Claim”), brought by a third party against the Indemnified Parties or any of them to the extent that it is based on or arises out of: (a) the Indemnifying Party’s breach of its representations, warranties, covenants or obligations under this Agreement; (b) an allegation that the Indemnifying Party’s technology provided under this Agreement, or the operation of the Indemnifying Party’s services in connection with this Agreement, or the performance by Indemnifying Party pursuant to this Agreement, infringes or violates any Intellectual Property Right or other right of any third party, except to the extent that any such Claim arises from or relates to an action by the Indemnified Party that alters or changes the technology or services provided or combines the technology or service provided with another technology or service; (c) the Indemnifying Party’s violation of any applicable federal, state or local law or regulation in the performance of its obligations hereunder.  The foregoing is the sole and exclusive remedy of an Indemnified Party, and the sole liability of an Indemnifying Party, with respect to any claims of infringement of Intellectual Property Rights of any kind.

Indemnification Process. The Indemnified Parties must notify the Indemnifying Party promptly in writing of any claim for indemnification hereunder, and provide, at the Indemnifying Party’s expense (to the extent of out-of-pocket expenses only), all reasonably necessary assistance, information and authority to allow the Indemnifying Party to control the defense and settlement of such Claim; provided that the failure of the Indemnified Parties to promptly inform the Indemnifying Party of any claim shall not excuse the Indemnifying Party of its indemnification obligations except to the extent such failure materially prejudices the Indemnifying Party. Notwithstanding the foregoing, the Indemnifying Party shall not enter into any settlement of the defense of such action, other than with respect to the payment of monies, without the Indemnified Party’s prior written consent, which consent shall not be unreasonably withheld or delayed. The Indemnified Party may participate at its expense in the defense and/or settlement of any such action with counsel of its choosing and at its sole expense.

Sample Indemnification Language 3: Good for a software owner licensing software to clients where clients are going to ask for indemnification against infringement:

Claims Against Licensee.  Licensor will defend, at its own expense, any claim, suit or action against Licensee brought by a third party to the extent that such claim, suit or action is based upon an allegation that the SDK infringes any intellectual property rights of such third party (“Licensee Claim”), and Licensor will pay those costs and damages finally awarded against Licensee in any such Licensee Claim that are specifically attributable to such Licensee Claim or those costs and damages agreed to in a monetary settlement of such Licensee Claim.  The foregoing obligations are conditioned on Licensee:  (i) promptly notifying Licensor in writing of such Licensee Claim; (ii) giving Licensor sole control of the defense thereof and any related settlement negotiations; and (iii) cooperating and, at Licensor’s request and expense, assisting in such defense.  Notwithstanding the foregoing, Licensor will have no obligation under this Section 12.a or otherwise with respect to any infringement claim based upon:  (1) any use of the SDK not in accordance with this agreement; (2) any use of the System in combination with products, equipment, software, or data not supplied or approved by Licensor if such infringement would have been avoided without the combination with such other products, equipment, software or data; or (3) any modification of the SDK by any person other than Licensor or its authorized agents or subcontractors.  This Section 12.a states Licensor’s entire liability and Licensee’s sole and exclusive remedy for infringement claims or actions.

13. Claims Against Licensor.  Licensee will defend, at its own expense, any claim, suit or action against Licensor brought by a third party to the extent that such claim, suit or action is based upon an allegation that the Application infringes any intellectual property rights of such third party (“Licensor Claim”), and Licensee will pay those costs and damages finally awarded against Licensor in any such action that are specifically attributable to such Licensor Claim or those costs and damages agreed to in a monetary settlement of such Licensor Claim.  The foregoing obligations are conditioned on Licensor:  (i) promptly notifying Licensee in writing of such Licensor Claim; (ii) giving Licensee sole control of the defense thereof and any related settlement negotiations; and (iii) cooperating and, at Licensee’s request and expense, assisting in such defense.

SAMPLE INDEMNIFICATION LANGUAGE 4: Good for Licensee

11.
INDEMNIFICATION
11.1
(a) Licensor will indemnify, and at TechCo's request defend, TechCo, its Affiliates and each of their respective officers, directors, employees, permitted successors, agents and representatives, from and against all claims, damages, losses, liabilities, costs, expenses, and reasonable attorneys’ fees (collectively “Damages”) incurred in connection with any and all claims, actions or other proceedings brought by a third party arising out of: (i) any allegation or claim that any Licensor Data violates the Intellectual Property Rights of such third party; (ii) any allegation or claim, arising in the US only, that any Licensor Data defames, slanders, or libels such third party; (iii)  any allegation or claim that any Licensor Marks licensed to TechCo and utilized by TechCo pursuant to this Agreement violate the trademark rights of such third party; or (iv) breach of any warranty set forth in Section 10.1. Notwithstanding the foregoing, Licensor shall not be liable for any portion of Damages arising under the foregoing sub-sections (i), (ii) and (iii), to the extent such Damages arise from TechCo’s failure to comply with a related removal request in accordance with Section 7.4.


(b) TechCo will indemnify, and at Licensor's request defend, Licensor, its Affiliates and each of their respective officers, directors, employees, permitted successors, agents and representatives, from and against all claims, damages, losses, liabilities, costs, expenses, and reasonable attorneys’ fees (collectively “Damages”) incurred in connection with any and all claims, actions or other proceedings brought by a third party arising out of a breach of any warranty set forth in Section 10.2.

11.2
Promptly, upon becoming aware of any matter that is subject to the provisions of this Section 11 (a “Claim”) the indemnitee must give notice of the Claim to the indemnitor. The indemnitee will have the right, at its option, to participate in the settlement or defense of the Claim, with its own counsel and at its own expense, but indemnitor will have the right to control the settlement or defense.  Indemnitor will not enter into or disclose to third parties any settlement without indemnitee’s prior written consent.

SAMPLE INDEMNIFICATION 5: Good for Licensor

Client will indemnify, defend, and hold Content Provider and its officers, directors, agents, and employees harmless from and against any and all claims, actions, losses, damages, liabilities, costs and expenses (including but not limited to claims or liabilities for personal injury, intellectual property infringement, fraud, deceptive advertising, violation of any state or federal laws or regulations, property damage, attorneys’ fees and court costs) (collectively a “Third Party Claim”) arising out of or in connection with (i) the Advertising Materials, Client Instructions, or Client’s use of the Services, (ii)  any breach of these Terms by Client, (iii) any Promotion, including any claims for any violation by the Promotion of any applicable law, rule or regulation or (iv) Client’s advertising, products or services or the provision thereof to end users. Content Provider will notify Client promptly of any Third Party Claim for which it seeks indemnification and will permit Client to control the defense of such Third Party Claim with counsel chosen by Client; provided, that Client will not enter into any settlement that contains any admission of or stipulation to any guilt, fault, liability or wrongdoing on the part of Content Provider without Content Provider’s prior written consent.
Sample Indemnification Language 6:

2.1. .  Provided that Content Provider has complied with the provisions of Section 7, Distributor agrees to defend and pay any resulting damages awarded or settlement reached with any third party claim or action brought against Content Provider or its successors, officers, directors and employees to the extent such claim is based on a claim that arises from, or is related to: (a) a breach of this Agreement, including without limitation, a breach of any warranty set forth in this Agreement; (b) an infringement or misappropriation of the copyright, patent, trademark, trade name, or other intellectual property right of any person related to materials provided by Distributor; and (c) any modification of the Feed Content by Distributor or combination by Distributor of the Feed Content with something else.  

Sample Indemnification Language 7: This is a clean, straight-forward Indemnification clause. 

Claims Against Licensee.  Software Provider will defend, at its own expense, any claim, suit or action against Licensee brought by a third party to the extent that such claim, suit or action is based upon an allegation that the SDK infringes any intellectual property rights of such third party (“Licensee Claim”), and Software Provider will pay those costs and damages finally awarded against Licensee in any such Licensee Claim that are specifically attributable to such Licensee Claim or those costs and damages agreed to in a monetary settlement of such Licensee Claim.  
Conditions. The foregoing obligations are conditioned on Licensee:  (i) promptly notifying Software Provider in writing of such Licensee Claim; (ii) giving Software Provider sole control of the defense thereof and any related settlement negotiations; and (iii) cooperating and, at Software Provider’s request and expense, assisting in such defense.  
Carve-outs. Notwithstanding the foregoing, Software Provider will have no obligation under this Section 12.a or otherwise with respect to any infringement claim based upon:  (1) any use of the SDK not in accordance with this Agreement; (2) any use of the System in combination with products, equipment, software, or data not supplied or approved by Software Provider if such infringement would have been avoided without the combination with such other products, equipment, software or data; or (3) any modification of the SDK by any person other than Software Provider or its authorized agents or subcontractors.  This Section 12.a states Software Provider’s entire liability and Licensee’s sole and exclusive remedy for infringement claims or actions.

Are the words “indemnify” and “hold harmless” synonymous? 

Some courts say they are, some courts say they are not. 

No. One is offensive and the other is defensive-even though both contemplate third-party liability situations. “Indemnify” is an offensive right-a sword-allowing an indemnitee to seek indemnification. “Hold harmless” is defensive: The right not to be bothered by the other party itself seeking indemnification.

Queen Villas Homeowners Ass'n v. TCB Property Management  149 Cal.App.4th 1, *9, 56 Cal.Rptr.3d 528, **534 (Cal.App. 4 Dist.,2007)

 

 Yes. The Court notes that “save harmless” and “hold harmless” are synonymous with “indemnify” and thus signify no separate duties. Henthorne v. Legacy Healthcare, Inc., 764 N.E.2d 751, 756-57 (Ind.App.Ct.2002) (citations omitted). Accordingly, because the duty to indemnify is not at issue here, the Court need not address the duty to “hold harmless.” However, the duty to defend is a duty independent of the duty to indemnify against loss or liability, id. at 757 (citingOzinga Transp. Sys., Inc. v. Mich. Ash Sales, Inc., 676 N.E.2d 379, 388 (Ind.App.Ct.1997), and thus the duty to defend is properly before the Court.
Paniaguas v. Aldon Companies, Inc.  2006 WL 2788585, *5 (N.D.Ind.) (N.D.Ind.,2006)

 

 Yes. The term “hold harmless” is synonymous with the word “indemnify.” BRYAN A. GARNER, A DICTIONARY OF MODERN LEGAL USAGE 436 (2d ed.1995). Accordingly, a hold harmless agreement is nothing more or less than an indemnity agreement. Pinney v. Tarpley, 686 S.W.2d 574, 579 (Tenn.Ct.App.1984). The concept of indemnity involves the shifting of the entire burden of liability from one person to another. The right of indemnity refers to a party's right to be protected from or to be compensated for a loss resulting from a legal action taken against the party by another.
Long v. McAllister-Long  221 S.W.3d 1, *10 (Tenn.Ct.App.,2006)

  

Yes. Wachovia and other bank lenders also contend that they have the necessary contractual entitlement because in some or all of the agreements, each borrower must indemnify the bank lenders against all losses and damages incurred in connection with the bank lenders entering into and performing under the credit agreements.FN39 The Court is not persuaded. The key word there is “indemnify,” which has long been held to be synonymous with “hold harmless,” FN40 and which has been variously defined as “[t]o restore the victim of a loss, in whole or in part, by payment, repair, or replacement,” FN41 or “to make good a loss that someone has suffered because of another's act or default.” FN42 Indemnification provisions give rise to restitutionary rights, and are not back-door means to get the benefit of one's bargain.

FN40. Bryan A. Garner, A Dictionary of Modern Legal Usage 436 (2d ed.1995) (“ Garner”).

FN41. Black's Law Dictionary 769 (6th ed.1990) (emphasis added). It continues with other definitions, to the same effect, several of which use the words “save harmless” and “reimbursement.” Id.
FN42. Garner at 436.

In re Adelphia Communications Corp.  342 B.R. 142, *155 (Bkrtcy.S.D.N.Y.,2006)

 

Yes. Lastly, IES argues section 5.12 entitled, “Indemnity to Company,” precludes liability for breach of any duty to warn the Pearsons of the dangers inherent with using its gas. Section 5.12 states:

Customer shall indemnify, hold harmless and defend company against all claims, demands, costs or expenses for injury to persons or loss or damage to property, in any manner directly or indirectly connected with, or growing out of the distribution or use of gas service by customer at or on customer's side of the point of delivery.

The common meaning of “indemnify” is “to reimburse (another) for a loss suffered because of a third party's or one's own act or default.” Black's Law Dictionary 783-84 (8th ed.2004). “Hold harmless” is synonymous with “indemnify.” Id.at 749. IES's use of these words clearly indicates *345 the intent of section 5.12 was to protect IES from claims brought by third parties, not those of a customer. See Wallerstein v. Spirt, 8 S.W.3d 774, 779-80 (Tex.Ct.App.1999) (discussing the characteristics of an indemnity agreement). Therefore, section 5.12 does not shield IES from liability for its failure to warn the Pearsons of the dangers inherent with using its gas.

Estate of Pearson ex rel. Latta v. Interstate Power and Light Co.  700 N.W.2d 333, *344 -345 (Iowa,2005)

  

 

Yes. The indemnity agreement here omitted serial commas between key verbs imposing duties but is still intelligible: Sunshine Rehab “agrees to save defend indemnify an [sic] hold [Legacy Healthcare] harmless of and from any and all liability, loss, cost or expenses.” Appellant's App. at 61 (emphasis in original). “Save harmless” and “hold harmless” are synonymous with “indemnify” and thus signify no separate duties. See Bryan A. Garner, A Dictionary of Modern Legal Usage 436 (2d ed.1995) (citing *757 Brentnal v. Holmes, 1 Root (Conn.) 291, 1 Am. Dec. 44, 1791 WL 252 (1791)). However, the duty to defend is a duty independent of the duty to indemnify against loss or liability. See Ozinga Transp. Sys., Inc. v. Mich. Ash Sales, Inc., 676 N.E.2d 379, 388 (Ind.Ct.App.1997) (holding that the indemnity contract required indemnitor to “defend and indemnify” the indemnitee, and remanding to the trial court for further proceedings on the indemnification claim and for calculation of indemnitee's costs in defending the action), trans. denied; cf. Seymour Mfg. Co. v. Commercial Union Ins. Co., 665 N.E.2d 891, 892 (Ind.1996) (reviewing an insurance contract and beginning with the principle that the duty to defend is broader than the duty to indemnify). According to general principles of contract interpretation, then, there appear to be two main duties contained in this indemnity clause: 1) Sunshine Rehab promised to indemnify Legacy Healthcare for liability or loss to a third party where Sunshine Rehab bears responsibility for that liability or loss; and 2) Sunshine Rehab promised to defend Legacy Healthcare from liability to a third party where Sunshine Rehab bears responsibility for the injury leading to that liability.

Henthorne v. Legacy Healthcare, Inc.  764 N.E.2d 751, *756 -757 (Ind.App.,2002)

 

 

Yes. However, Oxy relies on the provision of Paragraph 4 that users of the premises or property of Oxy shall “indemnify and/or hold harmless OCCIDENTAL ... for/from any and all claims, expenses, costs, causes of action, liabilities, losses or damages of any nature whatsoever ... from whatsoever cause, including any damage caused to OCCIDENTAL's premises or property” by the Southern Sun. This Paragraph is obviously directed to indemnification rather than exemption from liability but Oxy contends that the use of the conjunction “and/or” preceding “hold harmless” makes it more than an alternative or synonym and adds exemption from liability to the indemnification provisions of the paragraph. Sun argues that “hold harmless” has never had any meaning other than as a synonym for “indemnify; ” the cases support its contention that “and/or hold harmless” results from the excess caution of a scrivener of the document. When construed against the proferens, as the law requires in the case of ambiguity, there is no justification for interpreting “and/or hold harmless” as *65 anything other than a synonym for “indemnify.”
Complaint of Sun Schiffahrts G.m.b.H. & Co., K.G.  608 F.Supp. 51, *64 -65 (D.C.Pa.,1984)

Indemnification Process and Requirements: 

In the event of infringement, Company decides the following? Procedural issues: notice, right to dispute the liability to the indemnitee (30 days) – negotiate in good faith.

· Procure the right?

· Modify or replace with functional equivalent?

· Right to terminate agreement if neither above?

Add: This section provides Company’s exclusive remedy for these claims.

Sample Process Language:
Example 1:  Notwithstanding any other provision of this Agreement to the contrary, to the extent any Service provided by Vendor, under this Agreement in any way becomes the subject of any claim, suit or proceeding for infringement of any third party Intellectual Property Rights, or  any Service provided by Vendor or any part thereof, is held or otherwise determined to infringe any third party Intellectual Property Rights, Vendor will at its sole expense achieve the following results in the listed order of preference: 

(1) secure for Buyer the right to continue using the Service; or 

(2) replace or modify the Service to make it non-infringing without degrading its performance or utility (provided that with respect to (1) and (2) Vendor shall be responsible for the reasonable and necessary costs incurred by Buyer to obtain replacement services for the applicable Service or 

(3) assist Buyer in migrating the applicable  Service to an alternate provider. 

Example 2:  With regard to any Claim, Indemnitor’s obligations are subject to the following conditions: 

(a) Company must promptly notify Indemnitor in writing of the Claim; 

(b) Indemnitor will have sole control over defense or settlement of the Claim; 

(c) Company must provide Indemnitor with reasonable assistance in the defense of the Claim, for which Indemnitor will reimburse Company’s reasonable out of pocket expenses.

Indemnitor will have no liability for any Claim to the extent based on 



(a) any unauthorized, use, disposition or promotion of the Service or Indemnitor trademark by Company;

(b) a patent or copyright owned, controlled or that could reasonably have been licensed by Company or affiliate thereof; 

(c) combining the Service with a non-Indemnitor product, data or business process; 

(d) damages attributable to the value of the use of a non-Indemnitor product, data or business process; or 

(e) continued use of the Service or portion thereof after notice from Indemnitor to cease use on account of any alleged infringement. Company will reimburse Indemnitor for all damages, costs, and expenses incurred resulting from such actions.  

In addition to the obligations set forth in Section above, if Indemnitor receives information concerning a Claim, Indemnitor may, at its expense, but without obligation to do so, undertake further actions such as: 



(a) procuring for Company such right(s) or license(s) as may be necessary to address the Claim; 



(b) replacing or modifying the Service to make it non-infringing, or 



(c) terminating the license and refunding the unearned Service fees.  
This Section provides your exclusive remedy for third party infringement claims.

Example 3: In addition to the defense and indemnification obligations of Vendor hereunder, Vendor agrees that if the Services or the exercise of any rights conferred by or pursuant to this Agreement with respect to any of the foregoing, or any Reseller service based on any of the foregoing, becomes the subject of an Action described above under this Article, or is enjoined or prohibited in connection with any such Action, Vendor shall, at its sole expense, take the following:

(a) 
obtain a license and/or other necessary rights permitting the continued exercise of the rights conferred by or pursuant to this Agreement, including without limitation with respect to such Services, Reseller Support Services,  or Reseller’s services; or

(b)
replace or modify the affected Services and/or Reseller Support Services so that the same still complies with the applicable Specifications and other requirements of this Agreement while permitting the continued exercise of the rights conferred by or pursuant to this Agreement with respect to such Services, Reseller Support Services, or Reseller service.

  B.
In the event that Vendor cannot accomplish (a) or (b) above on commercially reasonable terms not later than sixty (60) days after Vendor becomes aware of the Action, at Reseller’s option, Vendor shall promptly refund to Reseller all amounts pre-paid in connection with the applicable Services not delivered.  

Release v. Indemnity: A release extinguishes a claim or cause of action as would a prior judgment and is an absolute bar to any suit on the released matter. See Dresser Indus., Inc. v. Page Petroleum, Inc., 853 S.W.2d 505, 508 (Tex. 1993); Derr Constr., 846 S.W.2d at 858. An indemnity arises from a promise by the Indemnitor to safeguard or hold harmless against existing or future loss, liability, or both. See Dresser Indus., 853 S.W.2d at 508; Derr Constr., 846 S.W.2d at 858. HN7[image: image1.png]


Unlike a release, which suppresses a cause of action, an indemnity creates a potential cause of action between the indemnitee and the Indemnitor. See Dresser Indus., 853 S.W.2d at 508; Derr Constr., 846 S.W.2d at 858. A release extinguishes any  [*780]  actual or potential claims the releasor may have against the releasee without regard to third parties. See Derr Constr., 846 S.W.2d at 858. In contrast, an indemnity does not apply to claims between the parties to the agreement. See id. Rather, it obligates the Indemnitor to protect the indemnitee against claims brought by persons not a party to the provision.  [**13]  See id.HN8[image: image2.png]


Typical release language is generally "release, discharge, relinquish." Derr Constr., 846 S.W.2d at 859. HN9[image: image3.png]


Typical indemnity language is "indemnify, save, protect, save/hold harmless." Id.

A release is between two parties and does not have effect on third parties. Indemnification is just the opposite. 

Indemnification Negotiation:

1. First, take a look at the Limitation of Liability language to see how detrimental the indemnification liability may be to your company. 

	
	Capped Liability
	Uncapped Liability

	Direct Damages
	If all liabilities are capped, then your indemnification liability is also capped. 

You are Indemnitor: Keeping liability in this section is the best you can do. 

You are Indemnitee: This is not good for you because you will have to pay out of pocket for actual damages above the liability cap for liabilities between the parties and indemnification liabilities.
	You are Indemnitor: If there are direct indemnification damages listed in this section, then you have an uncapped liability for all direct damages listed in the indemnification section. This is potentially a serious risk and you need to hammer down on the indemnification section.

You are Indemnitee: You are at least covered for all direct indemnification liabilities in the indemnification section. However, check to see if attorney fees are covered as well. 

	Indirect Damages
	
	You are Indemnitor: This is a RED ALERT if indemnification is listed in this section. This could destroy your business if you are not adequately insured. There is no limit to what you may be asked to indemnify against. You must do everything you can to reduce the scope of your indemnification, expand the exceptions, and make sure you control the process. 

You are Indemnitee: Good job. You’re covered for indemnification. 


2. Then take a look at the various components of the indemnification language and maximize your advantage in all three areas below if the LoL exposes uncapped indemnification risk.



Indemnification Techniques to Deploy or Watch Out For:

Techniques to expand indemnification obligations:

· “arising from” + expand the Indemnifiable bucket to include everything

· Add “except as otherwise stated in this Agreement” as a carve out to the LoL + don’t limit damages in the indemnification section

· Don’t have a limit to 3rd party claims – cover for 1st party claims or affiliated 3rd parties 

· Get indemnification uncapped in LoL and get indemnification for causes of action arising from contract breaches in the indemnification section – this way you can expand the universe of potential covered claims

· Get Indemnification for “causes of action” – which is very broad

Techniques to reduce indemnification obligations:

· Limit indemnification to trademark infringement 

· Only “defend” – not indemnify. Or in the LoL section only have “obligation to defend” uncapped. This caps your indemnification liability.

· Focus on expanding the exceptions to the indemnification obligations.

· Limit indemnification to infringement of US patents, not worldwide. 

· Limit indemnification to “damages” and/or “losses” – pushes out liability for payment when the damages have been quantified, so there possibly isn’t a defense obligation, only payment of fees.

· Do not carve out IP indemnification from the limitation of liability section in order to keep the exposure capped at a pre-defined amount

· This is underhanded, so watch out for this technique: “Intellectual Property” is covered under indemnification and is carved out under the LoL section. However, at the top, “Intellectual Property” is defined as all common IP rights except patent rights. 

Break the indemnification process down:

· Upon the assertion of any claim or the commencement of any suit or proceeding against an indemnitee by any third party that may give rise to liability of an indemnitor hereunder, 

· the indemnitee shall promptly notify the indemnitor of the existence of such claim (unless failure to give such prompt notice shall not materially prejudice the indemnitor's rights) and 

· shall give the indemnitor reasonable opportunity to defend and/or settle the claim at its own expense and with counsel of its own selection. 

· The indemnitee shall cooperate with the indemnitor, 

· shall at all times have the right fully to participate in such defense at its own expense and 

· shall not be obligated, against its consent, to participate in any settlement which it reasonably believes would have an adverse effect on its business. 

· An indemnitee shall not make any settlement of any claims which might give rise to liability of an indemnitor hereunder without the prior written consent of the indemnitor.
Arising from use?





Indemnitee





Claims?


Lawsuits?





Technology





3rd Party





Carve-outs





Indemnification Language of Indemnitor’s Obligations. If there is unlimited indemnification liability in the LoL above, then use the language in the Indemnification Cheat Sheet to dial down the obligations, where possible.





Indemnification Exceptions. You will also want to aggressively add to the list of exceptions to the indemnification obligations. It is often easier to pare back liability here, than in the actual indemnification language. 





Indemnification Process. You should maximize control over whether you procure rights to the infringing IP or provide a viable work around without allowing the other side to terminate. You should trigger these rights only if there is an injunction, not something that may happen. If the agreement must be terminated, then limit the amount of refundable fees and make the termination the exclusive remedy. 








� Are the words “indemnify” and “hold harmless” synonymous? No. One is offensive and the other is defensive-even though both contemplate third-party liability situations. “Indemnify” is an offensive right-a sword-allowing an indemnitee to seek indemnification. “Hold harmless” is defensive: The right not to be bothered by the other party itself seeking indemnification.�Queen Villas Homeowners Ass'n v. TCB Property Management  149 Cal.App.4th 1, *9, 56 Cal.Rptr.3d 528, **534 (Cal.App. 4 Dist.,2007)[Note: this is a CA case that treats indemnify and hold harmless as separate – most other courts treat as same


 


 


The Court notes that “save harmless” and “hold harmless” are synonymous with “indemnify” and thus signify no separate duties. Henthorne v. Legacy Healthcare, Inc., 764 N.E.2d 751, 756-57 (Ind.App.Ct.2002) (citations omitted). Accordingly, because the duty to indemnify is not at issue here, the Court need not address the duty to “hold harmless.” However, the duty to defend is a duty independent of the duty to indemnify against loss or liability, id. at 757 (citing Ozinga Transp. Sys., Inc. v. Mich. Ash Sales, Inc., 676 N.E.2d 379, 388 (Ind.App.Ct.1997), and thus the duty to defend is properly before the Court.�Paniaguas v. Aldon Companies, Inc.  2006 WL 2788585, *5 (N.D.Ind.) (N.D.Ind.,2006)


 


 


The term “hold harmless” is synonymous with the word “indemnify.” BRYAN A. GARNER, A DICTIONARY OF MODERN LEGAL USAGE 436 (2d ed.1995). Accordingly, a hold harmless agreement is nothing more or less than an indemnity agreement. Pinney v. Tarpley, 686 S.W.2d 574, 579 (Tenn.Ct.App.1984). The concept of indemnity involves the shifting of the entire burden of liability from one person to another. The right of indemnity refers to a party's right to be protected from or to be compensated for a loss resulting from a legal action taken against the party by another.�Long v. McAllister-Long  221 S.W.3d 1, *10 (Tenn.Ct.App.,2006)


 


 Wachovia and other bank lenders also contend that they have the necessary contractual entitlement because in some or all of the agreements, each borrower must indemnify the bank lenders against all losses and damages incurred in connection with the bank lenders entering into and performing under the credit agreements.FN39 The Court is not persuaded. The key word there is “indemnify,” which has long been held to be synonymous with “hold harmless,” FN40 and which has been variously defined as “[t]o restore the victim of a loss, in whole or in part, by payment, repair, or replacement,” FN41 or “to make good a loss that someone has suffered because of another's act or default.” FN42 Indemnification provisions give rise to restitutionary rights, and are not back-door means to get the benefit of one's bargain.


FN39. Id. at 81.


FN40. Bryan A. Garner, A Dictionary of Modern Legal Usage 436 (2d ed.1995) (“ Garner”).


FN41. Black's Law Dictionary 769 (6th ed.1990) (emphasis added). It continues with other definitions, to the same effect, several of which use the words “save harmless” and “reimbursement.” Id.


FN42. Garner at 436.


In re Adelphia Communications Corp.  342 B.R. 142, *155 (Bkrtcy.S.D.N.Y.,2006)


 


Lastly, IES argues section 5.12 entitled, “Indemnity to Company,” precludes liability for breach of any duty to warn the Pearsons of the dangers inherent with using its gas. Section 5.12 states:


Customer shall indemnify, hold harmless and defend company against all claims, demands, costs or expenses for injury to persons or loss or damage to property, in any manner directly or indirectly connected with, or growing out of the distribution or use of gas service by customer at or on customer's side of the point of delivery.


The common meaning of “indemnify” is “to reimburse (another) for a loss suffered because of a third party's or one's own act or default.” Black's Law Dictionary 783-84 (8th ed.2004). “Hold harmless” is synonymous with “indemnify.” Id. at 749. IES's use of these words clearly indicates the intent of section 5.12 was to protect IES from claims brought by third parties, not those of a customer. See Wallerstein v. Spirt, 8 S.W.3d 774, 779-80 (Tex.Ct.App.1999) (discussing the characteristics of an indemnity agreement). Therefore, section 5.12 does not shield IES from liability for its failure to warn the Pearsons of the dangers inherent with using its gas.


Estate of Pearson ex rel. Latta v. Interstate Power and Light Co.  700 N.W.2d 333, *344 -345 (Iowa,2005)


 


 


 


The indemnity agreement here omitted serial commas between key verbs imposing duties but is still intelligible: Sunshine Rehab “agrees to save defend indemnify an [sic] hold [Legacy Healthcare] harmless of and from any and all liability, loss, cost or expenses.” Appellant's App. at 61 (emphasis in original). “Save harmless” and “hold harmless” are synonymous with “indemnify” and thus signify no separate duties. See Bryan A. Garner, A Dictionary of Modern Legal Usage 436 (2d ed.1995) (citing *757 Brentnal v. Holmes, 1 Root (Conn.) 291, 1 Am. Dec. 44, 1791 WL 252 (1791)). However, the duty to defend is a duty independent of the duty to indemnify against loss or liability. See Ozinga Transp. Sys., Inc. v. Mich. Ash Sales, Inc., 676 N.E.2d 379, 388 (Ind.Ct.App.1997) (holding that the indemnity contract required indemnitor to “defend and indemnify” the indemnitee, and remanding to the trial court for further proceedings on the indemnification claim and for calculation of indemnitee's costs in defending the action), trans. denied; cf. Seymour Mfg. Co. v. Commercial Union Ins. Co., 665 N.E.2d 891, 892 (Ind.1996) (reviewing an insurance contract and beginning with the principle that the duty to defend is broader than the duty to indemnify). According to general principles of contract interpretation, then, there appear to be two main duties contained in this indemnity clause: 1) Sunshine Rehab promised to indemnify Legacy Healthcare for liability or loss to a third party where Sunshine Rehab bears responsibility for that liability or loss; and 2) Sunshine Rehab promised to defend Legacy Healthcare from liability to a third party where Sunshine Rehab bears responsibility for the injury leading to that liability.�Henthorne v. Legacy Healthcare, Inc.  764 N.E.2d 751, *756 -757 (Ind.App.,2002)


  


However, Oxy relies on the provision of Paragraph 4 that users of the premises or property of Oxy shall “indemnify and/or hold harmless OCCIDENTAL ... for/from any and all claims, expenses, costs, causes of action, liabilities, losses or damages of any nature whatsoever ... from whatsoever cause, including any damage caused to OCCIDENTAL's premises or property” by the Southern Sun. This Paragraph is obviously directed to indemnification rather than exemption from liability but Oxy contends that the use of the conjunction “and/or” preceding “hold harmless” makes it more than an alternative or synonym and adds exemption from liability to the indemnification provisions of the paragraph. Sun argues that “hold harmless” has never had any meaning other than as a synonym for “indemnify; ” the cases support its contention that “and/or hold harmless” results from the excess caution of a scrivener of the document. When construed against the proferens, as the law requires in the case of ambiguity, there is no justification for interpreting “and/or hold harmless” as *65 anything other than a synonym for “indemnify.”


Complaint of Sun Schiffahrts G.m.b.H. & Co., K.G.  608 F.Supp. 51, *64 -65 (�HYPERLINK "http://D.C.Pa" \t "_blank"�D.C.Pa�.,1984)





� Commonwealth Marketing Group v. IMG Assocs.: CMG was sued by Gordon, a spam plaintiff, for emails sent by IMG on behalf of CMG. IMG was providing marketing services to CMG. CMG invoked indemnification from IMG based on: “IMG shall indemnify, defend (with legal counsel reasonably acceptable to [IMG]) and hold CMG . . . harmless at all times after the Effective Date of this Agreement, from and against and in respect of, any liability, claim, deficiency, loss, damage, penalty, or injury . . . suffered or incurred by CMG . . . arising from …, (iii) any breach by IMG . . . of the CAN-SPAM Act of 2003 . .” The court th rew out Gordon’s case, and IMG said they didn’t breach CAN-SPAM, and therefore didn’t need to indemnify. The court held that the “duty to defend arose when Mr. Gordon alleged statutory violations of the CAN-SPAM Act” – so IMG owed $180,000 for CMG’s defense. 


� (except to the extent such Liabilities arise out of or in connection with Company B’s modifications not performed at the direction of Company A, Company B Property, or Company A’s compliance with a Company B specification or a combination with other materials and services not provided by Company A)





