INtellectual property

1. What is the licensed and the scope of the license?

License should address: Who, what, when, where, and how?

At the outset of the license grant, the Licensor should make the grant conditioned on compliance with the terms of the agreement. 

2. What is the licensed and the scope of the license?

License should address: Who, what, when, where, and how?

	Limitation on the License (How)
	Individual Copyright Rights to Grant  (How)
	Limitation on the Use (How)
	The Code that is subject to the licensed (What)
	Duration or time limit of the license (When)
	Limitations on the location where code can be used (Where)

	Non-exclusive

Non-transferable

Royalty-free

Irrevocable

Worldwide

Fully Paid Up

Perpetual

Sublicensable


	Reproduce
 (Statutory)
Prepare Derivative Works(Statutory)
Distribute
 (Statutory)
Publicly Display (Statutory)

Publicly Perform (Statutory)

Access

Use
 (pseudo-right)

Copy

Modify
 (derivative works)

Manufacture 

Have made

Sell

Sublicense

Note: This font identifies the Section 106 exclusive copyrights
	Solely for the purpose of …

- Internal uses

- Providing the services

- personal use

- Set forth in Exhibit A
	- object code

- source code

- defined in Exhibit A

- shrinkwrap

- delivered to

- access at (URL)


	- begins?

-ends?

- Through Term of agreement

-post-Term? Portability
	On the platform

At # address

On # machines

In the US

In the “Territory”




	Definition of Scope of License 
	Should be broad as possible including all updates, enhancements, versions and releases. [link note: warranties and other obligations are tied to the definition of the product]

	License Grant: who gets to use it
	Licensee wants employees, agents, affiliates, etc… Licensor can make a list of affiliates with 50% + ownership.  “internal uses” is also part of the grant.

	Contractors. 

	Any license granted to Distributor includes suppliers and contractors providing services for or on behalf of Distributor.

	No Implied License
	There are no implied licenses or other implied rights granted, and all rights, save for those expressly granted hereunder, shall remain with X or Z as the case may be.  



	
	


	License Grant: who gets to use it
	Licensee wants employees, agents, affiliates, etc… Licensor can make a list of affiliates with 50% + ownership.  “internal uses” is also part of the grant.

	Contractors. 

	Any license granted to Distributor includes suppliers and contractors providing services for or on behalf of Distributor.

	No Implied License
	There are no implied licenses or other implied rights granted, and all rights, save for those expressly granted hereunder, shall remain with X or Z as the case may be.  




Standard License Terms: 

During the Term [and subject to compliance with the terms of this Agreement] Company A hereby grants Company B a [INSERT LIMITATION ON LICENSE] right to [INSERT INDIVIDUAL COPYRIGHT GRANTS] the [INSERT THE LICENSED MATERIAL] to [INSERT LIMITATION ON USE] during [TIME RESTRAINT] on [LOCATION  OR OTHER LIMITATION].
3. Other things to consider

Is the License grant subject to compliance with the terms of the Agreements? ____________. This means that the license terminates if the licensee doesn’t act as agreed upon. This allows the licensor a lot of control to the licensee’s conduct, and more importantly, gives the licensor a non-judicial path to enforce the contract, which is the Holy Grail of contracts. 

Is there a license to use third party licenses brought into the deal by both parties? Need to make sure that the licensor is covered in the event that the customer is required to secure licenses that are needed for the services, and they do not obtain the license. We could be in contributory liability if on notice. Need license, representation, and indemnification.) _________________ 

How is the IP basket defined? Is it referenced in the warranty and indemnity sections? A large IP basket that cedes ownership to you could also be a liability if you have to indemnify the other side for all of your IP. Also watch the limitation of liability for an IP infringement carve out from the liability cap – meaning you are on the hook to defend them for problems anything in your IP basket causes to them – without limitation. 

Is there any developed code under the license? That will change the license because there could be mixed code. Need to address if there is joint ownership, or ownership with underlying perpetual licenses or quasi-ownership of embedded code. Also, it is important to make sure the parties have the rights to any underlying code that might be thrown into the mix. 

Watch out for any IP licenses that survive the term of the agreement. This gives the licensee leverage in renegotiations because it already has the thing that the licensor would use to gain leverage itself. It may make the IP portable post contract. Usually the licensor can leverage maintenance and support where the licensee will be given product upgrades for the price included. Otherwise, the licensee runs the risk of having to but a new license. Think of Microsoft Word. You can buy a license to the shrink-wrapped product, but if you want the upgrade, you have to pay extra for it. Or you can enter into a licensing plan where they provide you with all new version as part of the annual fee. 

________________________________________________________________________

Section 106 Exclusive Rights:

§ 106. Exclusive rights in copyrighted works

The owner of copyright under this title has the exclusive rights to do and to authorize any of the following:

(1) to reproduce (copy) the copyrighted work in copies;

(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies of the copyrighted work to the public by sale or other transfer of ownership, or by rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures and other audiovisual works, to perform the copyrighted work publicly;

(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including the individual images of a motion picture or other audiovisual work, to display the copyrighted work publicly; and

(6) in the case of sound recordings, to perform the copyrighted work publicly by means of a digital audio transmission.

WHAT’S "FAIR USE"?
The Copyright Act permits the "fair use" of portions of others’ work for teaching, news reporting and other desirable purposes. Although the Copyright Act never defines "fair use," Section 107 of the Act lists four factors to consider in determining whether a use is fair:

• The purpose and character of the use. Certain uses, such as nonprofit educational use, noncommercial research, news reporting, criticism, satire and parody, receive wider latitude for copying. The key issue is whether the use is "transformative"—that is, as the Supreme Court wrote concerning 2 Live Crew’s "Oh Pretty Woman" parody song, whether the use transforms the original work into a new creation "with a further purpose or different character."

• The nature of the copyrighted work. Fiction receives greater protection than nonfiction. This makes sense given that a main purpose of copyright is disseminating information to the public. Although unpublished works are also subject to fair use, the courts are very solicitous of the right of "first publication," so any copying or paraphrasing should be done with caution.

• The amount and substantiality of the portion used. A few cases have allowed an entire work to be copied (including the Supreme Court’s Betamax case, which allowed the recording of broadcast TV shows for later home viewing and which was recently clarified by the Supreme Court). But generally, if the user copies the critical heart of the work, this will often be considered unfair even if few words are copied. For example, one case held that copying less than 1 percent of the copyrighted letters of Julius and Ethel Rosenberg was potentially unfair.

• The effect of the use upon the potential market for or value of the copyrighted work. Courts view this as the most critical factor. Quoting substantial portions of a work, such as the lines of a poem, provides the work to others without paying the author. On the other hand, creating a parody of the poem probably won’t diminish the market for it and so may be deemed fair use.

Some experts recommend that authors trying to decide whether their use of another writer’s work is fair should apply the Golden Rule: If you’d be upset to find your work used this way, it’s probably unfair. But different copyright owners tolerate different amounts of copying, so when in doubt, it’s safest to seek written permission.

Works Based on Pre-existing Works:

Derivative Works:

Pre-existing Work: 

- owned by the creator

- owns right to allow licensees to create derivative rights as well

- GPL licenses “infect” other code if linked to, etc… so internal use is okay, but if you want to distribute it, then all other derivative code must be released as GPL source code with the GPL license terms

Derivative Work:

- need license from creator to 

“abridgement, translation, modification, revisions” 

- “derivative work must incorporate protected work in some permanent form” (Nintendo – 9th Cir)

- if authorized, the licensee owns the code derived from the pre-existing work

- creator does not have rights to use the derivative works

- if creator cares about having the right to derivative works, needs to get license up front

- licensee does not have any additional rights to the underlying pre-existing work, so once the license ends, so does the right to the underlying work – so licensee should try to obtain perpetual and irrevocable rights to pre-existing – otherwise, not much use

- if deemed derivative work, then it is either authorized licensed work or unlicensed infringement – SO other side will argue it is independent, not derivative. 

APPLICATION: 

(a) Library – dynamic linking (device drivers) no Derivative Work

(b) Kernel / module / plugin – embedded hooks or wrapper = derivative works

(c) Translation – new O/S or language = derivative work

Compilations:

·  a work formed by the collection and assembling of preexisting materials or of data 

· that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship. 

· The term “compilation” includes collective works. A “collective work” is a work, such as a periodical issue, anthology, or encyclopedia, in which a number of contributions, constituting separate and independent works in themselves, are assembled into a collective whole.

The drafters of the Copyright Act explained the differences between a compilation and a derivative work this way:

Between them the terms “compilations” and “derivative works” which are defined in section 101, comprehend every copyrightable work that employs preexisting material or data of any kind. There is necessarily some overlapping between the two, but they basically represent different concepts. A “compilation” results from a process of selecting, bringing together, organizing, and arranging previously existing material of all kinds, regardless of whether the individual items in the material have been or ever could have been subject to copyright. A “derivative work,” on the other hand, requires a process of recasting, transforming, or adapting “one or more preexisting works”; the “preexisting work” must come within the general subject matter of copyright set forth in section 102, regardless of whether it is or was ever copyrighted.

                          17 U.S.C. § 103. In this respect, creators of derivative works and compilations are in slightly different positions: The creator of a derivative work needs an authorization (i.e., license) from the owner of the copyright to the underlying work(s) to create the derivative work in the first place––and then later to reproduce or distribute it. Such license has to specifically allow the preparation of derivative works. With respect to compilations, such a specific authorization is not required to ensure the lawfulness and thus acquisition of ownership rights in the compilation.

Databases: Snap-on created a database of pricing and parts for Mitsubishi. Mitsubishi fired Snap-on and hired another developer, who scraped the Snap-on site to obtain the database code from Snap-on for Mitsubishi. Snap-on sued the developer for copyright infringement. “In Snap-on, it's tough for anyone to argue that pricing and parts information is copyrightable. With this in mind, Snap-on argued that the "database structure" is entitled to copyright protection and Snap-on owned the copyrights in the structure. 

The court went through the Feist analysis. In Feist, the court held that a "factual compilation is eligible for copyright if it features an original selection or arrangement of facts, but the copyright is limited to the particular selection or arrangement. In no event may copyright extend to the facts themselves." Lower courts have applied Feist and found that databases containing facts may be copyrightable. The defendant argued that the "arrangement" or the database structure was obvious and was thus not entitled to copyright protection. The court again agrees with Snap-on that factual disputes preclude summary judgment on copyrightability and ownership.

Sample IP Language (US) Favorable to Service or Platform Provider:

Provider Ownership.  As between the parties, Provider or its suppliers own all right, title and interest in the Provider Platform, Provider Applications, Provider Application Modules and Provider Content and any other materials made available by Provider to Company in relation to this Agreement, and any technology or property developed by Provider, including without limitation, all patents, copyrights, trade secrets and other intellectual property rights therein together with all enhancements, modifications, alterations, adaptations, improvements and derivative works thereto (collectively “Provider IP”). 

Company Ownership. As between the parties, Company or its suppliers shall own all right title and interest in the Company Applications, Utterances, Whole Call Recordings and Personal Information and any technology or property developed by Company, including without limitation, all patents, copyrights, trade secrets and other intellectual property rights therein together with all enhancements, modifications, alterations, adaptations, improvements and derivative works thereto, to the extent it does not constitute Provider IP.  (Note: this is a key clause because it limits the amount of IP claimed by Company because Provider IP also includes “enhancements, modifications, alterations, adaptations, improvements and derivative works” to the IP provided by Provider. Which is arguably most everything of importance to Provider. 

All rights not expressly granted herein are reserved to the owners, and no additional rights are granted by implication, estoppel or otherwise.

Sample IP Language (US and EU) Favorable to Purchaser:

Ownership of the Work / Deliverables.

Any and all rights, title, ownership and interest in and to copyrights, trademarks, service marks, trade names, trade secrets, patents, and any other rights to any computer program or routines know-how, inventions, documentation, translations, text and other works of authorship, and any other intangibles as well as the prototypes, samples, copies, and other materialized forms of the foregoing intangibles, recognized in any jurisdiction, whether or not perfected (“Proprietary Rights”) to the Work shall vest exclusively in Yelp upon creation. If under mandatory law, Proprietary Rights do not vest in Yelp upon creation, Consultant hereby assigns all Proprietary Rights to any Work to Yelp, effective upon creation. To the extent that under mandatory law, rights can only be assigned after creation, Consultant hereby irrevocably agrees to assign, immediately following the creation, all Proprietary Rights to the Work exclusively to Yelp. To the extent that under mandatory law, Proprietary Rights cannot be assigned, Consultant hereby irrevocably agrees to grant, and hereby grant, to Yelp an exclusive (excluding Consultant), perpetual, irrevocable, unlimited, worldwide, fully paid, and unconditional license to use and commercialize Proprietary Right to the Work in any manner now known or in the future discovered. To the extent such license grant is not fully valid, effective or enforceable under mandatory law, Consultant hereby irrevocably agrees to grant, and hereby grant, to Yelp, such rights as Yelp reasonably requests in order to acquire a legal position as close as possible to full and exclusive legal ownership. In case that under mandatory law, Consultant retains any moral rights or other inalienable rights to the Work under this Agreement, Consultant agrees not to exercise such rights, until  have provided prior written notice to Yelp and then only in accordance with any reasonable instructions that Yelp issues in the interest of protecting its rights and the rights of its customers. Consultant will not submit any code to Yelp that creates an obligation on Yelp to comply with any third party licensing restrictions, including but not limited to any open source licenses. 

Sample IP Language Favorable to Purchaser of Deliverable:

Any and all rights, title, ownership and interest in and to copyrights, trademarks, service marks, trade names, trade secrets, patents, and any other rights to any computer program or routines know-how, inventions, documentation, translations, text and other works of authorship, and any other intangibles as well as the prototypes, samples, copies, and other materialized forms of the foregoing intangibles, recognized in any jurisdiction, whether or not perfected (“Proprietary Rights”) to the Work shall vest exclusively in CLIENT upon creation. If under mandatory law, Proprietary Rights do not vest in CLIENT upon creation, Caleris hereby assigns all Proprietary Rights to any Work to CLIENT, effective upon creation. To the extent that under mandatory law, rights can only be assigned after creation, Caleris hereby irrevocably agrees to assign, immediately following the creation, all Proprietary Rights to the Work exclusively to CLIENT. 

Work for Hire: 

Copyright Act of 1976, 17 USC 201(a). 

The general rule is that the author of the work owns the copyright. 

The Copyright Act exception called the "work for hire" doctrine. (If the facts establish that the "work for hire" doctrine applies, the person for whom the work was created (in this case the shop owner) would own the copyright)

(a) employees create works within the scope of their employment (don’t need “Work for Hire” language in a contract) or 

(b) certain type of work (see below) + specially ordered or commissioned (can’t already exist) + express agreement 

If creator an employee? Yes – then WFH, No? then does it fall under (b)?

1. The work must fall into at least one of the following nine categories under the Copyright Act:

a. translation;

b. motion picture contribution or other audiovisual work;

c. collective work contribution (magazine article);

d. an atlas;

e. a compilation;

f. instructional text;

g. a test;

h. answer material for a test; and

i. supplemental work such as a preface to a book.

Conclusion: Software does not fall into these categories. So buyer needs to contract assignment rights from the developer.

Independent contractor hereby assigns to company or company's designee, for no additional consideration, all independent contractor's rights, including copyrights, in all deliverables and other works prepared by the independent contractor under this agreement. Independent contractor shall, and shall cause its employees and agents to, promptly sign and deliver any documents and take any actions that company reasonably requests to establish and perfect the rights assigned to company or its designee under this provision.

Note 1: use present tense, not “will be the owner” because if developer never assigns, no ownership.

Note 2: IF use Work for Hire in contract, then may need to pay worker’s comp insurance in California. Adding work for hire language can actually be detrimental, at least when the contract is governed by California law. Under the California Labor Code (Section 3351.5(c)), if a contract designates the independent contractor's deliverables as works for hire, then the hiring company must cover the independent contractor under its workmen's compensation insurance. Also, because certain independent contractors are used in a staff augmentation role and may be substantially controlled by the company, there is a risk of the independent contractor's claiming entitlement to employee status, and therefore, company benefits. 

Sample EU Bootstrap Language (Small developer) Pro-purchaser: 

Rights to Work Product:  Any and all rights, title, ownership and interest in and to copyrights, trademarks, service marks, trade names, trade secrets, patents, and any other rights to any computer program or routines … and other materialized forms of the foregoing intangibles, recognized in any jurisdiction, whether or not perfected (“Proprietary Rights”) to work product or other results of my services (“Work Product”) shall vest exclusively in Company upon creation. 

If under mandatory law, Proprietary Rights do not vest in Company upon creation, I hereby assign all Proprietary Rights to any Work Product to Company, effective upon creation. 

To the extent that under mandatory law, rights can only be assigned after creation, I hereby irrevocably agree to assign, immediately following the creation, all Proprietary Rights to Work Product exclusively to Company. 

To the extent that under mandatory law, Proprietary Rights cannot be assigned, I hereby irrevocably agree to grant, and hereby grant, to Company an exclusive (excluding also myself), perpetual, irrevocable, unlimited, worldwide, fully paid, and unconditional license to use and commercialize Proprietary Right to Work Product in any manner now known or in the future discovered. 

To the extent such license grant is not fully valid, effective or enforceable under mandatory law, I hereby irrevocably agree to grant, and hereby grant, to Company, such rights as Company reasonably requests in order to acquire a legal position as close as possible to full and exclusive legal ownership. 

In order to ensure that Company will be able to acquire, perfect and use such Proprietary Rights, I will: (i) transfer possession, ownership, and title to media, models, and other tangible objects containing Work Product and related IP to Company; (ii) sign any documents at Company’s request to assist Company in the documentation, perfection and enforcement of its rights, and (iii) provide Company with support and reasonable access to information for recording, perfecting, securing, defending, and enforcing such Proprietary Rights. I also irrevocably authorize Company to act and sign on my behalf and take any necessary steps in order to perfect Company’s rights under this Service Provider Contractor Agreement. In case that under mandatory law, I retain any moral rights or other inalienable rights to Work Product or Confidential Information under this Service Provider Contractor Agreement, I agree not to exercise such rights, until I have provided prior written notice to Company and then only in accordance with any reasonable instructions that Company issues in the interest of protecting its rights and the rights of its customers. Absent prior written consent of the Company and COMPANY, I shall not transfer or assign any rights to Work Product to any third party.

Open Source Code:

If you are hiring a development firm or professional services company to create code for your company, you need to make sure that they will not taint your code base with open source software, unless you are creating open source code base. In order to protect yourself from injected tainted OS code, you should:

· require them to state they will not include any open source code in the deliverable (covenant)

· warrant that they will not inject open source code into the deliverable

· indemnify you for any third party license issues arising from non-compliance with OS licenses

· make sure there is adequate insurance to cover the indemnification obligations

· have them fill out the below form right above the signature block: 

	· USE OF OPEN SOURCE: Consultant must  circle

	· 1.  Do the Deliverables include any code, scripts or software?  Yes  No 

· 2.  Is any Open Source Software being used in preparation of any Deliverable?  Yes  No 

· »      If Yes, Yelp may request further information.

· 3. Is any Open Source Software being incorporated into or provided with any Deliverable? Yes  No  »      If Yes, please complete Section X of the SOW and review Sections 8 of the Agreement. 

· 4. Is any additional Open Source Software required in order to use any Deliverable?  Yes  No  

· »      If Yes, please describe in Section X of the SOW. 


·  
� Exclusivity. Each of the basic license rights (i.e. the right to use (quasi right), reproduce, modify and distribute) may be granted on an exclusive or non-exclusive basis. Exclusivity means the ability of the licensee to exercise such rights at the exclusion of all others, including the licensor. Where the licensor grants to the licensee the exclusive right to distribute software, the licensor might consider making the exclusivity conditioned on minimum royalties or selling efforts by the licensee (e.g. best efforts). The conditions may be an important means of ensuring that the licensor realizes a return on its investment in the software, since no other party but the licensee may sell the software. Other business considerations include the scope of the exclusivity (e.g., territory, duration, applications and fields of use) and any residual rights allowing licensor to continue to use the software. In addition, the licensee may desire to include in the license agreement measures to help protect the licensor's intellectual property from being invalidated or infringed as a means of protecting licensee's exclusive rights. These measures may include the right of the licensee to take actions to prosecute and maintain licensor's intellectual property rights and the right to sue others for infringement of the licensor's intellectual property rights.





� Non-transferable. Federal law considers that license is presumed to be non-assignable and nontransferable in the absence of “express provisions to the contrary. This is because any entity desiring to acquire a license could approach either the original inventor or one of the inventor’s licensees. Absent a federal rule of decision, state law would transform every licensee into a potential competitor with the patent or copyright holder. When Alcan Ohio merged with Alcan Texas, the license granted by Cincom solely to Alcan Ohio transferred to the surviving corporation, now known as Novelis. Because Novelis did not abide by the express terms of Cincom’s license and gain Cincom’s prior written approval, Novelis infringed Cincom’s copyright.” Cincom Sys v. Novelis.





� Royalty-free license requires payments. It doesn’t mean license is for free. There could be fixe payments. But a “royalty” generally means it has to pay on a usage basis.





� Irrevocable. An irrevocable license is most often understood as a license that cannot be terminated under any circumstances, including for breach of the license itself by the licensee. The licensor's remedy for such breach would be limited to damages – and not the ability to terminate the license. Unlike the term perpetual, the term "irrevocable" relates to a limitation on the remedies upon breach of the license agreement and not as to the duration of the license. For example, a license may be irrevocable for a specific amount of time or upon the achievement of certain conditions precedent. Where software is critical to the operation of a licensee's business, the licensee might have a strong incentive to require that a license is irrevocable. Conversely, the right to revoke a license may be a licensor's only significant means of ensuring that a licensee complies with the license agreement (particularly where the prospect of suing for damages in court is unappealing).





� Perpetual. The term "perpetual" generally refers to a license of unlimited duration. However, for most practical purposes, the duration of a perpetual license is limited to the duration of the licensor's rights in the intellectual property underlying the software. The licensee might consider verifying the extent of such underlying intellectual property as a means of determining the practical duration for which the licensee can rely on the license for its business purposes. The licensor and licensee should also distinguish a perpetual license from a license that can be terminated at-will by the licensor.





� Sublicensable. Each of the basic license rights may be sublicensed by the licensee, if the license so permits. The licensor and licensee should specify the specific right that is sublicensable. For example, the licensee may want to sublicense the right to modify software so a third party contractor can perform modifications, while the licensor desires that only the licensee be allowed to use and distribute such modified software. The licensor might also consider placing restrictions on the right to sublicense, such as reasonable approval of the sublicensees, provisions allowing the licensor to sue the sublicensee directly for breach and confidentiality and other restrictions on the sublicensee. Sublicensing is often confused with the right to distribute. Distribution rights allow licensee to hand our COPIES, not transfer rights.





� Reproduce. The right to "reproduce" or copy is often meant to support the other uses of the software granted under the license. For example, if software is to be used internally, the right to reproduce is often limited to making the number of copies necessary for the number of users of the software and for archival purposes. This would be in contrast to reproducing software for the purpose of further distribution. 





More notes: “Use” rights are quasi rights because they do not exist under the copyright statute. However, it is custom to include it. So be careful to detail any of the rights that are not provided under the license agreement.                               





� Distribute. The right to "distribute" may include the right to market, promote, offer for sale and sell software, and the licensor and licensee should be specific as to which of these rights are being licensed. The licensor and licensee should also consider any applicable limitations to the licensee's right to distribute, such as whether the software may be distributed as a stand-alone product or as a bundled product, territorial and pricing restrictions, and liability for the software in relation to end-users of the software. �HYPERLINK "http://www.scsc.org/resources/licensingterminology.html"�http://www.scsc.org/resources/licensingterminology.html�


� Public display is the right to show copies in public. Website is arguably public display.


� Public performance is also arguably on a website.





� Use. The right to "use" is essentially the right to operate software. Where the licensee has a particular purpose for the software, the term "use" should be coupled with that purpose. For example, if the software is intended to be used internally to manage the licensee's business, the license should so state. The parties may also consider the applicability of limiting the right to "use" to a specific location or to a specific number of users or seats, or as to the type and number of transactions.





� Modify. The right to "modify" software is, as with the right to reproduce, often intended to support the uses of the software being licensed. The right to modify should be limited to the purpose for which the licensee will modify the software. For example, the right to modify may simply be related to modifying a particular application to work with the licensee's operating systems, or may, in contrast, relate to the research and development of improved software. Other considerations might include access to the source code underlying the software, determining which party owns the modifications, and the relative rights of the parties to use the modifications.





