Non-disclosure Agreement Exercise – Class 5
Innovative Distribution Systems, Inc. (IDS) provides unique, cutting edge supply chain management to just-in-time manufacturers in the computer manufacturing sector. IDS is a small start-up company with 10 employees. They have a large set of new features that they want to add to their current software service as an additional software program. However, due to employee bandwidth constraints, they will have to outsource the development of the software program to a software development company. In order to obtain realistic quotes from development vendors, they will need to share sensitive confidential information with the developers, such as new feature specifications and requirements. 

· Innovative Distribution Systems, Inc.

· Based in Denver, Colorado.

· 10 employees

· Year founded: 2009

· Total revenue: $300,000

Code Jockeys, Inc. is a top-of-the-line development company that has built many high profile and successful software programs for industry leaders in the computer manufacturing and distribution sectors. They also have a manufacturing program that they developed and license to manufacturers. They are one of the final candidates to bid on the IDS application development. 

IDS has asked Code Jockeys to submit a bid for the project. In order to do that, Code Jockeys has asked to meet with IDS engineers to get a better understanding of the project. Code Jockeys has sent over the below NDA for IDS to sign in order for them to attend the meeting at the IDS offices. Code Jockeys is really eager to win this business. Code Jockeys expect that they will have to disclose certain pricing information.
· Code Jockeys, Inc.

· San Francisco, CA 

· 200 employees

· Year founded: 2002

· Total revenue: $15,000,000

IDS Team: Choi, Herrera, Jew, Kim, Larsen, Phan, Pittel, Salas, Shavers, Tesfai, Turbin
Code Jockeys Team: Everyone else

If you are a member of IDS, you are on a legal team assigned to review the Code Jockey NDA on behalf of IDS. Please redline the below NDA as a representative of IDS. You will need to:

1. Strike out language you do not agree with

2. Add in new language that you need to have in the NDA

3. In [    ], add an explanation of your redlines that would be persuasive to the other side

4. Do not worry about formatting and stylistic issues. Only concentrate on substantive issues. 
5. There is at least one issue per paragraph that may be of concern to IDS.
In class, each member on the IDS team will take turns to take the lead in explaining the modification(s) in one section of the NDA to the Code Jockey side. I will randomly choose the people who will lead each section. 

It is important that you not only identify the redlined change in a section, but also explain why it was made. 

In class, the Code Jockey team members will then have the opportunity to explain why they accept or reject your redlines. We will only discuss no more than 2 issues per section due to time constraints. Hopefully we will be able to come to some agreement on the NDA. Code Jockey team members do not have to turn anything in prior to class this week. However, you must be familiar with your NDA to be able to respond to IDS redlines.

MEMBERS OF IDS, PLEASE EMAIL ME YOUR WORK PRIOR TO CLASS. billreilly@gmail.com 

CodeJockeys
Mutual Nondisclosure Agreement

This Mutual Nondisclosure Agreement ("Agreement") is entered into between Code Jockeys, Inc. ("Developer") and Innovative Distribution Systems, Inc. (“Buyer"), and is effective as of the date of execution by Developer ("Effective Date"). Each party (the "Receiving Party") understands that the other party (the "Disclosing Party") may disclose certain Confidential Information (as defined in Section 1 below) under this Agreement. Developer and Buyer agree as follows:

1. Definition. "Confidential Information" shall mean such information: (i) if in tangible form, which has been marked “trade secret,” or “confidential”; and (ii) if oral or other intangible form, which is stated to be confidential at the time of disclosure; or identified in writing as confidential within 15 business days of such disclosure. Confidential Information consists of computer programs, code, and algorithms. 

2. Purpose. The Receiving Party shall use the Confidential Information only for the following purposes (check and/or fill in appropriate section):

x
 a) to evaluate whether to enter into a contemplated business transaction; 

x
b) for the purpose of developing software code.
3.  Misappropriation. The Receiving Party shall only use the Confidential Information as set forth in Section 2 and shall not misappropriate Confidential Information of the Disclosing Party.  

4. Confidentiality Obligation. The Receiving Party agrees to protect the Confidential Information by using the same degree of care as the Receiving Party uses to protect its own confidential or proprietary information of a like nature, but not less than a reasonable degree of care, to prevent the unauthorized use, dissemination or publication of the Confidential Information. 

5. Term. This Agreement shall become effective as of the Effective Date and shall expire  in one (1) year from the Effective Date (“Disclosure Period”), unless otherwise extended by the mutual written agreement of the parties.  Except for trade secrets, the Receiving Party’s obligations hereunder with respect to Confidential Information disclosed by the Disclosing Party shall expire one (1) year after Disclosure. 
6. Exclusions. Confidential Information as defined in Section 1 above shall not include Confidential Information that: (i) is or becomes a matter of public knowledge through no fault of the Receiving Party; or (ii) was in the Receiving Party's possession or known by it prior to receipt from the Disclosing Party; or (iii) was rightfully disclosed to the Receiving Party by another person without restriction; or (iv) is independently developed by the Receiving Party without access to such Confidential Information. Nothing in this Agreement shall prevent Developer from disclosing the existence and substance of this Agreement to a third party in anticipation or contemplation of a transaction in the nature of a merger, acquisition or joint venture between the party and such third party.
7. Independent Development License. The terms of confidentiality under this Agreement shall not be construed to limit either party's right to independently develop or acquire products without use of the other party's Confidential Information. Neither party can control the incoming information the other will disclose to the other party in the course of working together, or what respective representatives will remember, even without notes or other aids. The parties agree that the use of information in representatives’ unaided memories in the development or deployment of the respective products or services does not create liability under this Agreement or trade secret law, and the parties agree to limit what is disclosed to the other accordingly. 
8. Non-solicitation. During the term of this Agreement and for a two (2) year period following the termination of this Agreement, Buyer shall not directly or indirectly solicit or otherwise seek to hire (on a full time or part-time basis) any of Developer’s employees or independent contractors. 
9. General. This Agreement shall be governed by the laws of the State of California without regard to conflicts of laws provisions thereof and each party submits to the jurisdiction and venue of any California State or federal court generally serving the San Francisco county area with respect to the subject matter of this Agreement. This Agreement is intended to benefit and shall be binding on the parties hereto and their respective successors and permitted assigns.  Developer may assign its rights and obligations under this Agreement to any successor-in-interest by way of merger or acquisition with consent of the Buyer.
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