Fees and Payment:

· Is there a description of what is being paid for?

· Scope of project section or exhibit with specifications for custom projects

· Products

· “per seat”,  per month, shrink wrap, download

· Software as a Service

· volume or usage

· per seat or per month

· fixed or variable

· Services

· Time and materials (cost per hour + expenses)

· Per individual or job description

· Fixed bid

· NTE: not to exceed

· Good for buyer – places risk on provider

· Good for provider if they can manage project costs

· If exceed, then they are on the hook

· Usually complicated delegation of responsibilities 

· Not liable to extent delay caused by buyer

· All parties interested in making sure the price is right

· Freeze on price increases during Initial Term? Renewal Terms? Term? 

· Terms:

· “Net 30, 2% 10”: discount means..

· Net 30 means that buyer will pay seller in full on or before the 30th calendar day (including weekends and holidays) of when the goods were dispatched by the seller or the services were fully provided, but there is a 2% discount on the gross amount if paid within 10 days.

· Are there pricing details:

· If simple, typically find fee in the scope of project language in the body of the agreement

· If complex: Typically in a pricing exhibit

· Master agreement with multiple SOWs for PS work (Services)

· Order form with menu of prices (Products, SAAS and Services) 

· Specific invoicing requirements

· All invoices must contain PO # in order to be valid

· Invoices not sent within 90 days will not be valid or payable

· Itemization for certain line items

· Late payment:

· Assess fees without contract language? 

· Only assess if in written agreement – 

· "Accounts not paid within terms are subject to a ___% monthly finance charge."

· Don’t charge more than 10% for consumer, or 18% for commercial contracts

· Provide a carrot of 2% for early payments – often works out better on PV basis

· Liquidated damages risk – keep low but enough to incent and not become a source of financing

· Make X number of months a material breach of the agreement

· Offsets permissible? 

· “Buyer will, in addition to whatever other remedies are available to Buyer, have the right to offset any fees owed to Vendor under this Agreement.”

· Currency? US Dollars invoice and payment?

Invoicing:

· Payment terms

· Payment due X days from receipt (or dispatch) of  invoice

· Payment due “in advance” or “arrears” 

· Content Provider’s flat fee vs. variable ad impression example – common in Web 2.0 contracts

· Set the date the invoice will be issued

· Milestone payments

· Milestone 1: 10% 

· Need acceptance criteria and process to move “through the gates”

· Can have numerous milestones for a single project, and a final milestone for approval of the project and release of final payment

· Purchase order 

· Mediation or arbitration for payment amounts below $ X.

· Payment Details

· Provide detail in contract how the buyer is to pay?

· Check, bank wire transfer, credit card, etc…

· “Signature on File” transactions

· Taxes

· Are there taxes due?

· Service? the buyer has to pay

· Products

· Important to note because of audit risk

· If Buyer is responsible but isn’t the one who would be aware of the liability, is there a carve out for non-notice? 

· If Buyer pays Seller for the taxes, and there is a refund, does the language state that the Buyer gets the refund?

Example 1:

Payment.  Company will pay Seller the fees described in Exhibit A for the Seller Services provided under this Agreement.  Each payment hereunder is due within thirty (30) days after Company receives the relevant Seller invoice.  

All payments are due in full (without offset, setoff, discount for early payment, or any other deduction).  Any monthly invoices will reflect fees due in consideration for the Seller Services provided hereunder during the prior month.  

All fees: (a) will be reported and are payable solely in U.S. dollars, by check or wire transfer, and otherwise in accordance with the terms stated on Seller’s invoice; (b) will be delivered to Seller at the address on the first page of this Agreement (or otherwise as reasonably directed by Seller); and (c) are deemed fully earned as of the invoice date.  Seller may assess a finance charge of 1.5% per month (18% per annum) or the highest lawful rate, whichever is less, on all past due amounts.  Fees quoted in Exhibit A are net of all taxes, and Company will also pay all federal, state, or other taxes (other than taxes on Seller’s net income) imposed in connection with this Agreement or performance of any Seller Services.

Example 2:

Invoicing. 
Except as otherwise provided for in this Reseller Agreement, Seller’s invoices for Platform Services will be forwarded after delivery of the applicable Platform Services to Reseller or its designee, and undisputed invoices are then due and payable net thirty (30) days from receipt of such invoice by Buyer.  All invoices shall be paid in United States dollars.

 
(a)
Seller shall send invoices as follows: 

