CONFIDENTIAL AND PROPRIETARY

Welocalize, Inc.


Technology Contract Drafting

Professional Services Agreement Exercise - Class 7
Code Crafters, Inc. is a professional software development firm located in South San Francisco, California. They have recently specialized in developing iPhone, Android and BlackBerry mobile applications. MenuSource has selected Code Crafters to build an iPhone application for them essentially replicating the services that are available on MenuSource.com – its popular website.

Code Crafters has provided MenuSource with its standard professional services agreement. MenuSource is concerned that Code Crafters will take the code they develop for MenuSource and use it with other Code Crafter customers in the restaurant and business search sector that compete with MenuSource. Code Crafters is concerned that it needs to retain ownership of the iPhone applications because they reuse so much of the code for other iPhone developments.
There are several components to the iPhone application that the parties need to address:

Code Crafters Independent IP: This is the IP that they have developed prior to or independent of the contract with MenuSource.  It includes their tools, techniques, methods, and application modules. 

MenuSource Independent IP: This is the IP that they have developed prior to or independent of the contract with Code Crafters.  It includes their data base of menus, the website service, the API and their special platform used to provide the menu service.

iPhone Application Code:  the application code is going to use technology from both parties. The iPhone Application will use MenuSource User Interface Design (UI Design) and certain pre-built application modules that Code Crafters reuses in all of their iPhone applications in order to keep the price and development time down. 

The parties are going to have to decide who owns which part of the code, and what licenses to give the other side. In general, both sides need licenses to use the other side’s IP during the term. One of the sensitive points is whether to grant perpetual licenses that exceed the length of the Term. 

Company: Code Crafters, Inc.
Place of incorporation: Delaware 
Year founded: 2001
2009 Revenue: $20 million
Number of employees: 60
Line of business: design and develop code for business software and iPhone applications.
Company: MenuSource, Inc.
Place of incorporation: New York,  NY
Year founded: 2008
2009 Revenue: $8,000,000
Number of employees: 20
Line of business: MenuSource has a website – menusource.com – that provides users with the menu of most restaurants in the large metropolitan cities in the US. They want to branch out into mobile services and build mobile applications for their service so people will be able to find menus and restaurants using their mobile phone.  
ASSIGNMENT: 

Attorneys for MenuSource: All Other Students
DUE BEFORE CLASS ON MONDAY: Please redline the below professional services agreement (aka “PS agreement”) with your modifications in redlines. Be sure to redline your modifications and explain the material modifications in […]. In class, I will appoint a section of the PS agreement for you to explain to your counterpart on the Code Crafters team. You should place a lot of focus on the IP ownership and licensing, and be prepared to explain to the other side why your modifications are reasonable. Don’t worry about adding new sections. Only address the language in the current sections.

Attorneys for Code Crafters: Choi, Herrera, Jew, Kim, Larsen, Phan, Pittel, Salas, Shavers, Tesfai, and Turbin
You do not have to submit anything prior to class. However, you need to familiarize yourself with the contract and be prepared to discuss a section of the agreement that has been modified.  In (…) above is the attorney who you will respond to their modifications.
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Code Crafters 

Professional Services Agreement


This Services Agreement (this “Agreement”) is dated as of _________ __, 2010, by and between Code Crafters, a Delaware corporation (“Code Crafters”), and MenuSource.com (“Client”).

1.
Services
a.
Code Crafters shall provide services (“Services”) to Client as described in statements of work (each, a “Statement of Work”).    In the event of a conflict between this Agreement and any Statement of Work, the terms of this Agreement shall prevail.  Any change in the scope of Services set forth in a Statement of Work shall not be effective unless agreed upon in a writing signed by Code Crafters.  A Statement of Work may include a change order procedure for this purpose.  The terms and conditions of this Agreement shall govern any services that Code Crafters may provide to Client, regardless of whether or not such services are performed pursuant to a Statement of Work.

b.
A Statement of Work may set forth Client obligations, assumptions and/or stipulations.  Client acknowledges that any failure to satisfy such obligations, assumptions and/or stipulations will adversely impact Code Crafters’ ability to provide the Services in accordance with agreed upon specifications or schedules and that Code Crafters shall not be penalized for any such impact.  In the event that Client anticipates not being able to fulfill any such assumption, stipulation or responsibility, the parties shall use their best efforts to revise any impacted Statement of Work to reflect such failure.

2.
Invoices and Payment
a. On the Effective Date, Code Crafters will provide an invoice to Client for the total estimated cost of application described in the Statement of Work. Payments shall be due and payable upon receipt of invoice.  All amounts not paid within thirty (30) days of the due date shall accrue service charges at the rate of 3% per month until paid in full.  In the event of any dispute regarding a portion of an invoice, Client shall promptly notify Code Crafters of the nature of the dispute, and the undisputed portion shall be paid as provided herein.

b.
When specified in a Statement of Work, Client will reimburse Code Crafters for all reasonable travel and living expenses incurred by Code Crafters Personnel (defined below) in perform​ing the Services.  Such expenses shall generally include (i) airfare, lodging, auto rental, per diem meal allowance when traveling out of town; (ii) reimbursement for mileage when performing Services at a location; (iii) travel time, to be reimbursed at a rate of fifty (50%) percent of the applicable consulting rate; and (iii) overtime meal allowance for consultants working more than ten hours per day. 

3.
Rights in Materials.
a.
All deliverables to be provided by Code Crafters to Client shall be expressly set forth in Statements of Work (“Deliverables”).  All such Deliverables shall be owned by Code Crafters and the entire right, title and interest to such Deliverables shall vest exclusively in Code Crafters.  Code Crafters shall be free to use its general knowledge, skills, and experience, and any ideas, concepts, know-how, and techniques developed in the course of providing the Services.  The parties will cooperate to execute any documents necessary to achieve the objectives of this Section 3.  

b.
Upon payment of all related fees as set forth in the relevant Statement of Work, Code Crafters shall grant to Client a fully paid-up, non-transferable, worldwide, non-exclusive license to use the Deliverables during the Term only for the purposes of enabling Client’s users to use and access Client’s website. 


4.
Term and Termination.

a. 
This Agreement shall be effective as of the date first above written (the “Effective Date”) and shall remain in effect until terminated pursuant to this Section 4.

b.
Either party may terminate this Agreement or any Statement of Work for a material breach of this Agreement, provided that the breaching party does not cure such breach within fifteen (15) days of receiving written notice clearly describing the breach.  This Agreement or any Statement of Work may be terminated immediately by the non-breaching party upon the occurrence of a material breach that is not subject to cure.  During any cure period, the non-breaching party shall have the right to suspend performance under this Agreement.

c.
Upon termination of this Agreement for any reason, (i) each party shall promptly return all data, materials, and other property of the other held by it, and (ii) Client will pay for any work performed, and any expenses incurred, by Code Crafters prior to the termination date, pursuant to Statements of Work in effect at the time.  Client will pay for such work at the rates specified in such Statements of Work.  If any such Statement of Work specifies a fixed price, Client will pay an amount prorated by the estimated duration as set forth in such Statement of Work plus any applicable cancellation fees specified in such Statements of Work.

5.
Warranty; Limitation of Liability.

a.
Code Crafters warrants to Client that all Deliverables shall work in accordance with the specifications set forth in the applicable Statement of Work for a period of ninety (90) days after final delivery thereof.  Upon written notice of any breach of this warranty, Code Crafters shall have a period of thirty (30) days, or such longer period as may be reasonably necessary, to cure such breach.  This warranty will apply only if no modification, alteration or addition has been made to the Deliverables by persons other than Code Crafters Personnel.  Except as set forth herein, Code Crafters makes no warranties whether express, implied by law or otherwise, with respect to the Services or any Deliverables provided hereunder, and specifically disclaims all implied warranties of merchantability and fitness for a particular purpose.  Code Crafters does not warrant that any Deliverable will operate without interruption or be error free.

b.
Except for claims arising under Section 3 and 6 herein, each party’s liability (whether in contract, tort, negligence, strict liability, by statute or otherwise) to the other party concerning or relating to this Agreement shall in the aggregate be limited to direct and actual damages not to exceed amounts to be received by Code Crafters under this Agreement for the portion of the Services giving rise to such claim. 

c.
IN NO EVENT SHALL CODE CRAFTERS BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, SPECIAL, EXEMPLARY OR INDIRECT DAMAGES OR EXPENSES (INCLUDING, WITHOUT LIMITATION, LOST PROFITS OR OTHER ECONOMIC LOSS, LOST REIMBURSEMENTS, LOST DATA, OR LOST SAVINGS), EVEN IF SUCH PARTY WAS ADVISED OF THE POSSIBILITY OF THE OCCURRENCE OF SUCH INJURIES.

e.
Applicable Law and Venue.  This Agreement shall be governed by California law without application of its conflict of laws principles.  Any suit related to this Agreement shall be instituted in state or federal court in San Francisco, California. 

Code Crafters, Inc. 











By:
________________________


Name:


Title:

Notice Address:

Attention:  Smith Jewell

241 East 4th Street


San Francisco, CA




CLIENT: MENUSOURCE
By:
________________________


Name: Jake Jones

Title: CEO

Notice Address:

Attention:
Legal Department

Address: 
706 Mission Street
 





San Francisco, CA 94103




Tel:
(415) 908-3801

Fax:  
(415) 908-3833

Email: 
legal@yelp.com
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