Representations (Effective Date snapshot of true statement) and Warranties (a condition that will remain true through a period of time):

	Representation 
	Warranty

	They are statements of present or past fact. They are something the asserted by a party as being true as of the effective date. 


	A promise that a statement is true and will continue to be true for time set forth in the agreement.

· It is a guaranty.

	Remedies:

· Rescind contract and go for restitutionary damages or

· Sue for damages

· Fraudulent misrepresentation available

· Punitive damages may be available
	-no ability to rescind for a breach of warranty

	 
	A promisee does not have to believe that the warranty is true. Indeed, the warranty's purpose is to relieve a promisee from the obligation of determining a fact's truthfulness. 

A plaintiff may be able to win a breach of warranty claim when it would have lost a claim for fraudulent misrepresentation because it could not prove scienter (knowledge). [note: there is no case law to support this assumption]



	
	Recovery for a breach of warranty may be greater than recovery for fraud. Breach of warranty is a contract breach and its measure of damages is the benefit of the bargain. As noted, in some states, the measure of damages for fraud is out-of-pocket damages, which may be less.


The remedies available to the plaintiff are different depending on whether it was a misrepresentation or a breach of a warranty. Generally, a plaintiff injured by a fraudulent misrepresentation has a choice of remedies. The plaintiff may rescind the contract and obtain restitutionary recovery, or affirm the contract and sue for damages. The ability to rescind a contract is only available for misrepresentation, and not for breach of warranty. The plaintiff can also seek punitive damages under certain circumstances. 

Warranties are promises that a statement is and will be true. Some parties, as a matter of principle, refuse to take fraud risk (read punitive damages), and will not make representations, only warranties. For example, representations that your IP is not infringing any 3rd party patents is very risky to make because there is no way to know whether it is true with all of the millions of patents out there at any given time. A non-infringement warranty may hurt the IP holder because it is promising something that it can’t know, but will now be subject to contract damages, as well as the indemnification obligations. It is a double jeopardy situation, where the indemnification rights, or the right to procure a valid license should make the other side whole. 

One way to help mitigate the fraud risk is to say “to Company A’s knowledge, it does not violate any third party IP rights”. It is only liable if it knew, but withheld that information. 

“The seminal case was CBS Inc. v. Ziff-Davis Publishing Co., 75 N.Y.2d 496 (1990). In that case, Ziff-Davis "represented and warranted" the financial condition of the division it was selling to CBS. CBS, however, as part of its due diligence, sent in its own accountants to review the division's financial statements. They reported that the financial condition was not as represented and warranted. The parties closed anyway, and then CBS sued. 

In New York's highest court, the issue was whether CBS had a cause of action for breach of warranty. Ziff-Davis argued that CBS did not because it had known about the problems with the financial statements and had not justifiably relied on the warranties. Stated differently, Ziff-Davis argued that the standards for a cause of action for a fraudulent misrepresentation and a breach of warranty both required justifiable reliance on the truthfulness of the statement. Ziff-Davis lost.


According to the New York court, a warranty is a promise of indemnity if a statement of fact is false. A promisee does not have to believe that the statement is true. Indeed, the warranty's purpose is to relieve a promisee from the obligation of determining a fact's truthfulness. 

One way to think about the differences between “reps” and “warranties” is when you sell a house, you may give a representation that the plumbing was updated 3 years ago and that there hasn’t been any mold on the property. You might also give a warranty that the roof should last another 10 years and that the paint is new and should last 5 years.” (Tina Stark, “Another view on reps and warranties”).
Company Warranties: (be careful of service warranties other than 90 day (time limited) warranties) (check to see if reps and warranties are carved out from the LoL cap or types of damages or are specified as a material breach of the agreement
)

1. _______________________________________________________

2. _______________________________________________________

3. _______________________________________________________

How long are the warranties? (Product and service warranties are often for fixed period of time) 

Make this section the exclusive remedy for breach of a warranty or representation if it contains remedies, which is a good idea. 

Typical Types of Warranties: Vendor represents and warrants that:

· Product/Services/Software (warranty of function). “For 90 days from the delivery/launch/acceptance/effective date, the product/service/software will remain in material compliance with the specifications set forth Exhibit A.” You want to be careful that the description of sufficiently precise because the warranty is going to be read against that. You also might consider “material” defects or non-comformance so that the warranty is not triggered by smaller problems. And the time period is important if the seller can limit it. 

· Authority. it has the full power and authority to enter into this Agreement and to perform the obligations contained in this Agreement; and 

· Not violate. its entry into, and performance under this Agreement, will not violate any law, statute or regulation or result in a breach of any material agreement or understanding to which it is bound. 

· Professional skill standard. it will prepare/create/deliver the product/service using professional care and skill in strict compliance with: (1) all performance specifications set forth in this Agreement and applicable Statements of Work, and (2) high industry standards.  

· Fix defects. Seller will endeavor to correct material defects reported by the Partner. 

· IP (infringement warranty) . the service/products: (i) are the property of or licensed to seller and are free from claims or encumbrances as to ownership and title; and (ii) will not infringe the intellectual property or privacy rights of any third party.

· Compliance with laws.  Seller will comply with all applicable international, federal, state and local laws (and all corresponding regulations/directives) in connection with its performance under this Agreement. [This clause is important is because it makes a failure to comply with the law a breach of contract. Without this clause, violation of the law would have no effect on the contract.]

· Independent contractor.  it is an independent contractor and neither it nor any Vendor Personnel assigned to provide Services to Buyer under this Agreement will be, or be deemed to be for any purpose, an employee or agent of Buyer. 

· Remain employees.  each person assigned to provide Services to Wells Fargo under this Agreement will be and remain an employee of Vendor for the entire period such person is providing Services to Wells Fargo hereunder.

· Warranty pass-through. In the event that Vendor procures hardware, software or other items related to its performance of the Services (“Related Products”), Vendor will pass through and hereby assigns to Buyer all assignable warranties provided by the manufacturer(s) and/or licensor(s) of such items.

· Malware. For each App is submitted to buyer, You represent and warrant that each App will be free from code that: (i) might disrupt, disable, harm or otherwise impede the operation of any software, firmware, hardware, computer system or network; and/or (ii) would enable You or anyone else to access such App for any reason unless permitted by this Agreement.

· Service Level Agreement. Provider shall/warrants to comply with the terms and conditions of the Service Level Service Subcontract attached hereto as Attachment B. [Note: if there is a SLA issue, does this clause make it a breach of the agreement as well? OK if the SLA remedies are limited exclusively to credits.]

· Software. All Software and Documentation delivered or made available to BUYER pursuant to this Agreement will conform to the applicable Specifications.

· Proposal. Buyer has received a written representation, warranty and covenant from Seller that the content of the Proposal, which was relied upon by Buyer in entering into this Agreement, was true and accurate and contained no material omissions or misrepresentations as of the date of the Proposal and, except as otherwise modified, changed, corrected or expressly set forth herein, remains true and accurate and contains no material omissions or misrepresentations as of the Effective Date. [note: more of a representation]

Disclaimer of Warranties: IMPLIED WARRANTIES
When there is a SALE OF GOODS, the UCC provides for 4 different implied warranties that are part of every sale of goods unless clearly and expressly disclaimed in the contract.

· Warranty of Title:  The goods are free from security interests, liens or encumbrances that the buyer has bi knowledge at the time of contracting. “I own this thing that I am selling to you and you don’t have to worry about third parties coming after you claiming they own it.” 
· Warranty against infringement.  The product must be delivered free of rightful claims by third parties that the product infringes o their IP rights. “Don’t worry about being sued by someone else for infringement because of my product.”
· Warranty of Merchantability. The product will conform or work like the labeling and contract say that it will, and that it is fit for the purpose in which people use the product. 
· Warranty of fitness for a particular purpose.  The product will work as intended and fit for the purpose in which people use the product. If the seller was aware of the buyer’s purpose, and the buyer is relying on the seller’s skill to select the goods, then there is an implied warranty that the goods were be fit for such purpose. 
SAMPLE DISCLAIMER OF WARRANTY:

Sample 1: Pro-web services company:

CONTENT PROVIDER’S DISCLAIMER OF WARRANTIES
CLIENT ACKNOWLEDGES AND AGREES THAT AD PROGRAMS ARE PROVIDED TO CLIENT ON AN “AS IS”, “WITH ALL FAULTS” AND “AS AVAILABLE” BASIS. CONTENT PROVIDER MAKES NO WARRANTIES, EITHER EXPRESS OR IMPLIED, ABOUT THE AD PROGRAMS AND EXPRESSLY DISCLAIMS THE WARRANTY OF MERCHANTABILITY AND WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE.  FURTHERMORE, TO THE FULLEST EXTENT PERMITTED BY LAW, CONTENT PROVIDER SPECIFICALLY DISCLAIMS ALL WARRANTIES AND GUARANTEES REGARDING (I) THE PERFORMANCE, QUALITY AND RESULTS OF THE AD PROGRAMS, INCLUDING AD CLICK RATES AND CONVERSIONS, (II) the accuracy of the information that Content Provider provides in connection with the site or Ad Programs (e.g. reach, size of audience, demographics or other purported characteristics of audience), (III) CONTENT PROVIDER’S ABILITY TO TARGET ADS TO OR IN CONNECTION WITH SPECIFIC USERS, TYPES OF USERS, USER QUERIES, OR OTHER USER BEHAVIORS, (IV) the placement, CONTENT, PROMOTIONAL VALUE, QUALITY, TIMING, OR NUMBER of Ad IMPRESSIONS AND (V) USER GENERATED CONTENT THAT MAY BE CONTAINED IN AD PROGRAMS WHICH MAY NOT SATISFY YOUR OBJECTIVE. CONTENT PROVIDER SHALL NOT BE LIABLE FOR NON-PERFORMANCE DUE TO CAUSES BEYOND ITS REASONABLE CONTROL.

SAMPLE 2:

mutual for web services 

Warranty disclaimer.  THE ABOVE WARRANTIES ARE THE ONLY WARRANTIES MADE BY THE PARTIES.  EACH PARTY DISCLAIMS ANY AND ALL OTHER WARRANTIES OR REPRESENTATION EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY, TITLE, NON-INFRINGEMENT AND FITNESS FOR A PARTICULAR PURPOSE.  NEITHER PARTY WARRANTS THAT ACCESS TO OR USE OF THEIR SITES OR CONTENT WILL BE UNINTERRUPTED OR ERROR-FREE, OR THAT ANY SOFTWARE OR SERVICES WILL MEET ANY PARTICULAR CRITERIA OF PERFORMANCE OR QUALITY.  
sample 3: 

5. Disclaimer of Additional Warranties; No Support.  EXCEPT AS EXPRESSLY SET FORTH IN SECTION 5 ABOVE OR TO THE EXTENT REQUIRED BY APPLICABLE LAW, EACH PARTY DISCLAIMS ALL WARRANTIES OF ANY KIND, WHETHER EXPRESS, IMPLIED, STATUTORY OR OTHERWISE, INCLUDING, WITHOUT LIMITATION, WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE AND NON-INFRINGEMENT OF THIRD PARTY RIGHTS.  FURTHER, CONTENT PROVIDER DISCLAIMS ANY WARRANTY THAT LICENSEE’S RECEIPT AND USE OF THE CONTENT AND CONTENT PROVIDER BRANDING WILL BE UNINTERRUPTED, SECURE, TIMELY OR ERROR FREE.  WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, AND FOR THE AVOIDANCE OF DOUBT, LICENSEE ACKNOWLEDGES AND AGREES THAT: (a) THE CONTENT AND CONTENT PROVIDER BRANDING LICENSED TO LICENSEE HEREUNDER ARE PROVIDED “AS IS”, “WITH ALL FAULTS” AND “AS AVAILABLE” WITHOUT WARRANTY OF ANY KIND AND AT LICENSEE’S SOLE RISK (EXCEPT WITH RESPECT TO CONTENT PROVIDER’S INDEMNIFICATION OBLIGATIONS, AND (b) THIS AGREEMENT DOES NOT ENTITLE LICENSEE TO ANY SUPPORT SERVICES FROM CONTENT PROVIDER. FOR THE AVOIDANCE OF DOUBT, LICENSEE ACKNOWLEDGES AND AGREES THAT THIS AGREEMENT DOES NOT ENTITLE LICENSEE TO ANY SUPPORT FOR THE CONTENT.  NO ADVICE OR INFORMATION, WHETHER ORAL OR IN WRITING, OBTAINED BY LICENSEE FROM CONTENT PROVIDER WILL CREATE ANY WARRANTY NOT EXPRESSLY STATED IN THIS AGREEMENT.
Implied Covenant OF GOod faith: 
Under California law, "there is implied in every contract a covenant by each party not to do anything which will deprive the other parties thereto of the benefits of the contract." Harm v. Frasher, 181 Cal. App. 2d 405, 417, 5 Cal. Rptr. 367 (Cal. Ct. App. 1960). The "implied covenant of good faith is read into contracts in order to protect the express covenants or promises in the contract, not to protect some general public policy interest not directly tied to the contract's purpose." Schulken v. Wash. Mut. Bank, No. C. 09-02708 JW, 2009 U.S. Dist. LEXIS 114030, at *16 (N.D. Cal. Nov. 9, 2009). To state a claim for breach of the implied covenant, a plaintiff must show "that the conduct of the defendant, whether or not it also constitutes a breach of a consensual contract term, demonstrates a failure or refusal to discharge contractual responsibilities." Careau & Co. v. Security Pacific Business Credit, Inc., 222 Cal. App. 3d 1371, 1395, 272 Cal. Rptr. 387 (Cal. Ct. App. 1990). "If the allegations in a breach of implied covenant claim do not go beyond the statement of a mere contract breach and, relying on the same alleged acts, simply seek the same damages or other relief already claimed in a companion contract cause of action, they may be disregarded as superfluous as no additional claim is actually stated." Malcolm v. JPMorgan Chase Bank, N.A., No. 09-4496-JF, 2010 U.S. Dist. LEXIS 23770, at *7(N.D. Cal. Mar. 15, 2010) (quoting Schulken v. Wash. Mut. Bank, No. C. 09-02708 JW, 2009 U.S. Dist. LEXIS 114030.

SAMPLE REPRESENTATION AND WARRANTY LANGUAGE:

SAMPLE 1:

REPRESENTATIONS AND Warranty.

By Content Provider.  Content Provider represents and warrants that: 

(a) It has the full corporate rights, power and authority to enter into this Agreement and to perform the acts required of it hereunder, including granting the rights set forth herein; 

(b) Its execution of this Agreement does not and will not violate any agreement to which Content Provider is a party or by which Content Provider is otherwise bound, or any applicable law, rule or regulation (including those regulating the use and distribution of content on the Internet and protection of personal privacy); 

(c) The Feed Content provided to Distributor hereunder does not and will not give rise to any obligation for the payment of any sums to any third party by Distributor or DISTRIBUTOR’s successors in interest, provided such Feed Content and products and/or services are used in accordance with this Agreement;

(d) it will continue to operate a copyright dispute process in accordance with the Digital Millennium Copyright Act (“DMCA”), and will promptly notify Distributor of any requirement to remove content from the Feed Content.

(e) it will use all commercially reasonable efforts to ensure that neither the Feed Content, nor any instructions, advice, and information contained therein, nor any electronic mail message through which the Feed Content is transmitted from Content Provider to Distributor will contain any materials which include “worms”, “viruses”, “Trojan horses”, corrupted files, cracks, unauthorized, hidden programs or other materials that are intended to or may damage or render inoperable software, hardware or security measures of Microsoft, MS Offering users or any third party.
SAMPLE 2:

III. Representations and Warranties

Each party represents and warrants to the other that it is duly organized, validly existing, and in good standing under the laws of the jurisdiction in which it was organized; all contact and entity information is complete, correct and current, and the execution and delivery of the Terms, and the performance of the transactions contemplated hereby, are within its corporate powers, and have been duly authorized by all necessary corporate action. 

Client represents and warrants to Content Provider that any information or materials that Client provides in connection with Ad Programs (“Advertising Materials”) will (a) be true and complete, (b) not contain any material which violates Content Provider’s content guidelines or which is otherwise unlawful, defamatory or obscene, or which infringes or violates any third‐party rights (including any intellectual property rights or privacy or publicity rights) or which may encourage a criminal offense or otherwise give rise to civil liability and (c) comply with all applicable laws and regulations in its performance of the Terms (including all applicable privacy / data protection laws and regulations and laws related to Promotions). “Promotions” are any contest, sweepstakes, coupon or other promotion appearing on or promoted through the Site by Client. Content Provider reserves the right to reject or remove any Advertising Materials at its sole discretion, and to alter any Advertising Materials to conform to technical specifications. 

Client further represents and warrants to Content Provider that Client will not, and will not authorize or induce any other party, to: (x) generate automated, fraudulent or otherwise invalid ad impressions, inquiries, conversions, ad clicks or other actions; (y) use any automated means or form of scraping or data extraction to access, query or otherwise collect Content Provider content and reviews from the Site, except as expressly permitted by Content Provider or (z) use any Content Provider trademarks in any manner without Content Provider’s prior written consent. All rights not expressly granted to Client hereunder are reserved by Content Provider.
Proposed Language for “as is” disclaimer:

“The Products are sold “as is” and Seller expressly disclaims all other warranties, express or implied, including the warranties of title or infringement, and any implies warranties merchantability or fitness for a particular purpose. Buyer is purchasing the Products with full assumption of the risks associated with this disclaimer, and the purchase price has been negotiated to reflect this assumption of risk.”

Remedies for breach of warranties:

The court will impose money damages if the event of a breach, unless the contract spells out the specific remedies. It is a good idea, as a seller or provider, to make sure that the remedies are limited by whatever is agreed upon in this section, i.e. exclusive remedy”.

1. Repair the defective good or service within some time frame to the satisfaction of the buyers, subject to certain objective acceptance criteria. 

2. Refund all monies paid and termination. There could also be some additional “cost of migration” or “porting to a new platform costs” that will also make the buyer whole if it has to move the product or service over to a new provider. 

3.  The remedies set forth herein are the Buyer’s sole and exclusive remedies available to the Buyer for any breach of this section, and is the Providers entire liability.. 

� Termination.  Notwithstanding the foregoing, this Agreement may be terminated by either party immediately upon written notice to the other party  (a) if the other party breaches any warranty, representation, covenant or obligation under this Agreement and fails to cure such breach within thirty (30) calendar days of receiving written notice of the breach from the non-breaching party


� Note: this makes infringement claim a breach of the agreement. However, the remedy for infringement of technology could be limited to the license or modify options to continue providing the services in a non-infringing way. The buyer is impacted if there is an injunction, however. So that may be considered a warranty that their use of the IP will not be enjoined. It also gives more weight to the indemnification section because – in addition to indemnification obligations which likely survive the term of the agreements – there is a right to terminate as well. IP infringement should not, by itself, create a material breach of the agreement. The way to argue against this to say that there are millions of claims out there and you can’t represent your technology does not infringe on any of them. “We would be potentially breaching the agreement upon signature.” Then the other side may say they are okay with a qualification “to the best of our knowledge, our IP does not infringe.” This might be okay as a representation, but be careful with it as a warranty because once you do infringe, this section could come back at you.





