TECHNOLOGY CONTRACTS MID-TERM EXERCISE 2012:

     You are an in-house attorney for Beta Software Services and Development Ltd, or BSSD, based out of San Francisco, CA. Your company advises companies on Oracle data base implementations, and creates custom software for clients who need additional features and functionality. BSSD also re-licenses that custom software for other companies they may work with in the future.

     Tech Co Limited is a large company who has just acquired an Oracle database license, and they need help to customize it to their needs. They realize BSSD is the best in the business, and wants to hire BSSD for at least a year to come to Tech Co’s headquarters and implement and create custom software. 

     Tech Co has provided BSSD with its standard services and software development agreement. You need to review the agreement, and make redlined modifications to the agreement that reflect 1. BSSD’s legal changes and 2. formatting clean ups. For the more important legal sections (license, warranties, and limitation of liability), please explain the legal rationale for your changes to Tech Co within […]. 

Please e-mail this mid-term to me at billreilly@gmail.com BEFORE class on Monday. March 12th. 

SERVICE AGREEMENT
This SERVICE AGREEMENT (the “Agreement”) [note: bold all terms for style and consistency]is effective as of March 12, 2012 (“Effective Date”), between Beta Software Services, a XXX corporation with its principle place of business located at _______________ and Development Ltd  (“Provider”) and Tech Co Limited, a XXX corporation with its principle place of business located at _______________ (“Company”), each referred to as a “Party” or collectively as the “Parties”.
PREAMBLE:
[Note: you could also stick with the more formal Whereas and Therefore language]
1. Provider advises companies on Oracle data base implementations, and creates custom software for clients who need additional features and functionality; and

2.  BSSD re-licenses that custom software for other companies they may work with in the future; and
3. Company has acquired an Oracle database license; and 
4. The Parties desire Provider to provide Oracle database management,  implementation and software development services to Company for an initial one (1) year term, with the possibility of additional terms.
Accordingly, the Parties agree as follows: 
THE AGREEMENT:
1.
Services.  Provider shall provide the following services (the “Services”) on a non-exclusive basis to Company.  

(a) Assessment of Company’s Oracle database requirements and
(b) Implementation of Company’s Oracle database requirements as set forth in the attached Exhibit A “Requirements”.
2.
Performance of Services.
Provider will perform the Services on Company’s premises.  
3.
Payment.
Company shall pay Provider $10,000 dollars per calendar month for performance of the Services during the Term.  Payment shall be made by Company to Provider within thirty (30) days of receipt of invoice. [Note: there shouldn’t be subjective unilateral offset rights. There must be objective metrics, or at the least, there should only be offset rights for the amount in controversy, and not the entire amount.]  If Company’s payment of an invoice is past due, Provider may suspend the Services and collect any and all past due amounts using other collection mechanisms, and Company agrees to pay all expenses associated with such collection, including reasonable attorneys’ fees. 

4. License. Subject to material compliance with the terms herein, Provider hereby grants to Company a limited, non-exclusive, non-transferable, non-assignable, royalty-free worldwide license to use, make improvements, and copy (solely for internal purposes) in the United States any intellectual property (“IP”) provided by Provider to Company during the Term solely for internal purposes of interoperating with its Oracle database. Further, any improvements created and implemented by Company to Provider’s licensed IP hereunder will inure to the benefit and ownership of the Company, only and solely to the extent that such improvements do not consist of or contain any Provider-owned IP or confidential information. Any suggestions made by Company to Provider relating to the IP shall be solely owned by Provider. There are no implied licenses or other implied rights granted, and all rights, save for those expressly granted hereunder, shall remain with Provider.
5.
Term and Termination.
This Agreement shall begin on the Effective Date and shall expire upon the expiration or termination of the last surviving Purchase Order (the “Term”) , unless the Parties mutually agree to renew the Agreement in a formal, mutually executed writing (a mutually signed letter will suffice) at least thirty (30) days prior to the expiration of the current term.  
This Agreement will automatically terminate if either Party does not fulfill its responsibilities as set forth in this Agreement. Notwithstanding the foregoing, this Agreement may be terminated by either Party immediately upon notice to the other Party if the other Party: (a) has a receiver or similar party appointed for its property, becomes insolvent, acknowledges its insolvency in any manner, ceases to do business, makes an assignment for the benefit of its creditors, or files a petition in bankruptcy (“Event”); (b) engages in any unlawful business practice related to that Party’s performance under the Agreement; or (c) breaches any of its obligations under this Agreement in any material respect, which breach is not remedied within thirty (30) days following written notice to the breaching Party.
6. Limited Warranty. Provider warrants that for ninety (90) days from the date of delivery of the Software to Company: (i) the media on which the Software is furnished will be free of material defects in materials and workmanship under normal use, as anticipated by the Parties to this Agreement as of the Effective Date; and (ii) the Software substantially conforms to its published specifications located at http://www.bssd.com/oracle_specifications. This limited warranty extends only to Company as the original licensee. In the event of a breach of any of the above warranties and as Company’s sole and exclusive remedy for such breach or warranties, Provider will fix all material defects or substantial non-conformity within ten (10) business days from date of notice of such defects. Notwithstanding anything to the contrary, Provider shall not be responsible for any defects or nonconformities in the Services that are due to or caused by any action, service or item provided by or used by the Company or any third party.
  7. Limit of Liability.
IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER PARTY IN CONTRACT, TORT OR OTHERWISE FOR INCIDENTAL OR CONSEQUENTIAL DAMAGES OF ANY KIND, INCLUDING, WITHOUT LIMITATION, ANY INDIRECT, SPECIAL, INCIDENTAL, CONSEQUENTIAL, EXEMPLARY, PUNITIVE, OR ECONOMIC DAMAGE OR LOST PROFITS ARISING FROM THIS AGREEMENT, REGARDLESS OF WHETHER EITHER PARTY WAS ADVISED, HAD REASON TO KNOW, KNEW OR IN FACT SHOULD HAVE KNOWN OF THE POSSIBILITY.  IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER PARTY IN THE AGGREGATE FOR ANY DAMAGES ARISING FROM OR RELATED TO A BREACH OF THIS AGREEMENT IN EXCESS OF THE AMOUNTS PAID BY COMPANY TO PROVIDER IN THE PRIOR TWELVE (12) MONTH PERIOD FROM WHICH THE CLAIM WAS MADE, EXCEPT WHERE AND TO THE EXTENT PROHIBITED BY LAW.
8.
Successors and Assigns.  This Agreement shall bind any and all of the Parties’ successors, heirs, and assigns.  

9.
Entire Agreement.  This Agreement constitutes the entire agreement with respect to the subject matter herein and supersedes all prior or contemporaneous oral or written agreements concerning such services.  
IN WITNESS WHEREOF, the Parties have executed this Agreement as of the Effective Date.

Provider: Beta Software Services
           Company: Tech Co Limited
and Development Ltd

Signature: _______________________
Signature: ________________________
Name: ____________________________  Name: ____________________________
Title: ____________________________      Title: _______________________________
Date: _____________________________    Date: _______________________________

Exhibit A
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