Note: You do not have to turn in the exercises below. We will work through these examples in class.

TERM AND TERMINATION:

Term:

[start] + [initial term] + [extension term(s)] 

· Term Start: 

· can be effective date as defined or 

· some other date (risky), such as “launch date”

· Initial term: 

· effective date + X years

· easy  for everyone to track, but may be too soon in some circumstances

· some event (launch )  x years

· difficult to track but may be in benefit of provider

· often difficult to define and agree upon

· email or written notification of event

· perpetual (usually with termination for convenience)

· until objective is completed

· “the earlier of” or “later of” two options

· Renewal terms

· Automatic unless either party provides X days prior to the end of the then-current term not to renew – 

· Point of negotiation – usually in favor of buyer – to renegotiate more favorable terms

· Auto-termination unless either both parties agree to an extension no less than X days

· Annual or monthly renewals? 

· Right to change prices and other terms in new term? 

Termination:

· Termination for cause

· Breach (material) of any provision or specific provisions

· Payment after x days?

· Exceed scope of license
· Failure to perform service in a workmanlike manner to high industry standards. This gives a company the ability to trigger a credible threat without the need for a formal SLA breach, as long as the legal venue is in that company’s location because they can just say – you’re breaching the agreement because of X which falls short of high industry standard, and if you don’t cure, we’re done. Assuming the other side doesn’t have much leverage other than withholding services, they will only be able to sue in the other company’s venue, which is not very attractive in most cases. 
· Fail to deliver X on Y date

· SLA breach and Chronic SLA breaches

· i.e. 2 times in any 1 month or 3 times over 2 month period

· liquidated damage for certain events – avoids litigation 

· i.e. fail to deliver final deliverable by X date
· Consider limiting the breach to material breaches of certain sections, as opposed to ALL of the sections, such as reps / warranties, confidentiality, payment, indemnification, license grant, work product quality or delivery times, SLA, etc…
· Notice of termination requirements – formality 

· Rights  to cure? 30 days or reasonable time
· Look at “curable” (they have 30 days to fix it before you terminate) and “uncurable” breaches (where you cut the ties immediately) or something in between for certain breaches, like 5 days to cure quality issue. You don’t want them to drag out poor service in 30 day intervals. Breaches of confidentiality may be immediate because once there is an improper disclosure, there is no cure. 
· Limitation on remedies? Is termination the only remedy?

· Tied to dispute resolution procedures of mediation, arbitration and litigation?

· Termination for convenience

· “For any reason or no reason”

· Unilateral or bilateral 

· Usually in favor of buyer of services

· Tactically very strong negotiating position

· Long wind down period is fairer

· Early termination fee – usually the service provider has negotiated pricing for the total contract value. Early termination hurts value. Need to renegotiate price if they need early out. 

Consequence of Termination:

· License rights – use of service terminates?

· Service agreement

·  Wind down period of x days 

· Limited to non-breaching party

· Breaching party not entitled to wind-down period

· Establish continuing set of rights – license-lite

· Fees?

· License agreement:

· Termination of all rights

· Return of all material or confirmation of destruction

Note: One of the most important considerations in an agreement for services are the “out” options. Typically, the buyer is going to want to get out of the deal if the service falls below the expected levels. However, SLA’s are often difficult to nail down to cover all objectives, particularly if it is a new service for the buyer. So you should try to chart all of the problems that you can anticipate that may raise over the course of the agreement that would want to make you try to get out of the deal. Then add in those trigger points into the agreement as a material breach of the agreement. Then try to figure out whether you want to have the cure period apply to the breach that would give them a chance to fix the problem.  So when the Biz Dev guy asks, what are my outs, explain the various termination rights in the agreement, both for cause and for convenience. 

If you are the service provider, then you want to limit the discretion of the buyer to pull the plug on the contract arbitrarily. You will want to tie their termination rights to objective metrics. If there is no pre-payment for services, then the buyer is in the driver’s seat if there is “fuzzy” language around their rights to terminate. They can use it to exact a lower price for the service, or jump ship to a competitor who has priced your service lower. However, you will want to make sure that non-payment is a material breach of the agreement at a specific point in time – such as 10 days after the due date. You can have it subject to a cure period, but then they might just build that extra time into their payment period. 
TERM AND TERMINATION EXAMPLES:

Below is an example how to chart a contract term. It is an effective way to manage and understand simple and complex term structures. 

EXAMPLE 1:

a. Term.  The initial term of this Agreement (“Initial Term”) begins on the Effective Date and, unless earlier terminated as provided in this Section 10, and will continue for three (3) years from the Effective Date. The Agreement will automatically renew for one (1) twelve (12) month term (the “Renewal Term”), unless either party gives notice of non-renewal to the other at least ninety (90) days before the end of the Initial Term. The Initial Term and Renewal Term are collectively the “Term”.              
Assume the Effective Date is February 1, 2010, and the Launch Date is August 31, 2010, when does the Initial Term expire? 

Assuming no one gives notice not to renew, how long can the Term go until?

b. The initial term of this Agreement (“Initial Term”) begins on the Effective Date and, unless earlier terminated as provided in this Section 10, and will continue for the earlier  of (i) three (3) years from the Launch Date  or (ii) April 13, 2013.  The Agreement will automatically renew for one (1) twelve (12) month term (the “Renewal Term”), unless either party gives notice of non-renewal to the other at least ninety (90) days before the end of the Initial Term. The Initial Term and Renewal Term are collectively the “Term”.

If (i) controls:

Assume the Effective Date is February 1, 2010, and the Launch Date is August 31, 2010, when does the Initial Term expire? 

Assuming no one gives notice not to renew, how long can the Term go until?

When is the latest point in time that a party can provide notice not to renew?

EXAMPLE 2:

Term.  The initial term of this Agreement (“Initial Term”) begins on the Effective Date and, unless earlier terminated as provided in this Section 10, and will continue for the longer of (i) three (3) years from the Effective Date or (ii) two years from the Launch Date.  The Agreement will automatically renew for successive terms of no more than three (3) one (1) year periods (each a “Renewal Term(s)”), unless either party gives notice of non-renewal to the other at least ninety (90) days before the end of the then-current term. The Initial Term and Renewal Term(s) are collectively the “Term”.

Assume Effective Date is February 1, 2010.

Launch Date is September 30, 2010.

Please draw a chart to reflect the above timing of the contract:

If (i) controls:

If neither party gives notice not to renew during the Term, what is the maximum length of the Term? 

When is the soonest date that a party could give notice to terminate under this section? 

When is the latest date that a party could give notice to terminate under this section? 

EXAMPLE 3:

This Agreement shall commence on the Effective Date and remain in force until the date of expiration of the last surviving Licensed Database contained in an attached Schedule (the “Term”); unless it terminates or expires in accordance with its terms.
TERM 

France: The initial term of the France database license is eighteen (18) months (12 months + 6 months free) from the Launch Date of the France Licensed Database. Thereafter, the term shall automatically extend for an additional (12) months unless either party provides the other party with written notice at least ninety (90) days prior to the expiration of the extended term. 

Germany: The initial term of the Germany database license is eighteen (18) months (12 months + 6 months free) from the Launch Date of the Germany Licensed Database. Thereafter, the term shall automatically extend for an additional (12) months unless either party provides the other party with written notice at least ninety (90) days prior to the expiration of the extended term.
Create a chart path for this Term: 

Assuming the Effective Date is February 8, 2010 and the Launch Date for France is May 1, 2010, when does the French database license expire? 

Assuming the Effective Date is February 8, 2010 and the Launch Date for Germany is August 1, 2010, when does the German database license expire?

